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Registrant/Applicant Princeton Vanguard L.L.C. (“Princeton Vanguard”) submits this

trial brief in Opposition No. 91195552 and Cancellation No. 92053001.

SUMMARY OF ARGUMENT

In 2004, Princeton Vanguard, through its affiliate, Snack Factory, Inc. (“Snack Factory”),

created an innovative product that combined the unique characteristics of a pretzel and a cracker.

To describe the unique features of this product, Princeton Vanguard selected a new, unique brand

name that was not in use in the pretzel or cracker categories: PRETZEL CRISPS. With the

launch of its PRETZEL CRISPS products, Snack Factory created the now-thriving pretzel

cracker market. Princeton Vanguard has presented overwhelming evidence that the purchasing

public understands the term PRETZEL CRISPS to be a brand name and that the vast majority of

those in the media and in the snack food industry use the PRETZEL CRISPS mark in reference

to Snack Factory’s products. Indeed, Snack Factory’s products are the only pretzel cracker

products that use the PRETZEL CRISPS mark. The PRETZEL CRISPS brand is supported by

extensive marketing and promotion, reaching hundreds of millions of individuals annually.

Snack Factory has sold more than $100 million PRETZEL CRISPS crackers at retail annually,

and the PRETZEL CRISPS brand is the leading pretzel cracker brand in the market.

Under the guise of promoting competition in the market, Petitioner/Opposer Frito-Lay

North America, Inc. (“Frito-Lay”) seeks to impede registration of the PRETZEL CRISPS mark,

claiming that Princeton Vanguard is attempting to preclude other makers of pretzel crackers from

fairly using a common name for that type of product. Yet PRETZEL CRISPS crackers have

spawned numerous imitation pretzel cracker products, none of which have needed to use the

name PRETZEL CRISPS to fairly compete in this market. Indeed, Frito-Lay has introduced two

pretzel cracker products of its own, neither finding it indispensable to use the PRETZEL CRISPS

mark to accurately describe its products. Rather than promote competition, Frito-Lay’s action is
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itself anti-competitive: Frito-Lay is attempting to squash an innovative, upstart enterprise with a

unique, compelling product by stripping it of the brand name it has used exclusively for nearly a

decade. Frito-Lay’s pretzel crackers failed not because they were not called PRETZEL CRISPS,

but rather because, despite Frito-Lay’s marketing and distribution prowess, customers did not

like Frito-Lay’s products enough to make them commercial successes. Frito-Lay and other

makers of snacks are free to introduce other variations of pretzel crackers, which will succeed or

fail based on the quality of their products, not their ability to call them PRETZEL CRISPS.

In the end, Frito-Lay does not genuinely dispute the compelling facts Princeton Vanguard

has presented that undeniably show that the purchasing public, the media and the snack food

industry understand the term PRETZEL CRISPS to be a trademark. Instead, after nearly four

years of litigation, Frito-Lay stipulated to that unrefuted record. Frito-Lay’s position boils down

to the exact same legal argument the Board soundly rejected in its decision denying Frito-Lay’s

motion for summary judgment: That the words “pretzel” and “crisps” are generic, so the

combined term PRETZEL CRISPS must be generic as a matter of law. That argument

misapprehends the proper legal standard, which focuses on the public’s understanding of a mark

in its entirety, and ignores the undisputed facts of the novelty of the term PRETZEL CRISPS as a

whole. That effort fails to carry Frito-Lay’s burden as a matter of law. Because Frito-Lay has

failed to prove that the public primarily understands the term PRETZEL CRISPS as a whole to

refer generically to pretzel crackers, and does not present facts to prove that the PRETZEL

CRISPS mark has failed to acquire secondary meaning, the Board should dismiss these

consolidated actions and register Princeton Vanguard’s mark on the Principal Register.

STATEMENT OF THE RECORD

The parties have stipulated that the declarations and accompanying exhibits submitted in

connection with the parties’ respective motions for summary judgment, with an additional
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declaration from each of three experts, constitutes the trial testimony and exhibits in these

proceedings. The parties have waived any objections to the admissibility of the trial evidence.

As a result, the record in these proceedings consists of the pleadings and record files, as well as

the testimony and exhibits submitted by the parties.

Frito-Lay has submitted trial testimony and exhibits from the following individuals: (1)

Pam Forbus, dated Sept. 8, 2010; (2) Paul Madrid, dated June 14, 2012; (3) Eric R. Olson, dated

Sept. 8 and Dec. 9, 2010; (4) Katrina Ripperda, dated Sept. 9, 2010; (5) Ivan Ross, dated June

11, 2012; and (6) Alex Simonson, dated June 13 and Oct. 24, 2012.

Princeton Vanguard has submitted trial testimony and exhibits from the following

individuals: (1) Perry Abbenante, dated May 8, 2012; (2) Salvatore D’Agostino, dated Nov. 2,

2010; (3) Mark Finocchio, dated Nov. 1, 2010; (4) E. Deborah Jay, dated Nov. 18, 2010, and

May 2 and Nov. 1, 2012; (5) Christopher Lauzau, dated Nov. 16, 2010 and May 8, 2012; (6)

George Mantis, dated June 27 and Nov. 2, 2012; (7) Ryan Scott Mellon, dated May 8 and June

28, 2012; (8) John O’Donnell, dated Nov. 1, 2010; (9) Gary Plutchok, dated Nov. 1, 2010; and

(10) Warren Wilson, dated Nov. 18, 2010, and May 8 and June 27 2012.1

STATEMENT OF FACTS

I. The Parties

In 2004, Warren and Sara Wilson founded Princeton Vanguard and its affiliate, Snack

Factory. (5/8/12 Wilson ¶ 4.) The Wilsons sought to develop a new, distinctive snack food that

was unlike anything previously available on the market. (5/8/12 Wilson ¶ 8.) The result of their

1 In this brief, the trial testimony is cited as the date of the testimony, followed by the name of
the witness and the page, paragraph or exhibit number (e.g., 11/18/10 Wilson ¶ 1).
Appendix A to this brief sets forth a list of the trial testimony and the corresponding
TTABVUE entry number. Certain testimony and exhibits have been marked as confidential
and filed under seal, and are not available in TTBAVUE.
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innovation was the unique PRETZEL CRISPS pretzel crackers. (5/8/12 Wilson ¶ 4.) Princeton

Vanguard owns the rights to all trademarks associated with the PRETZEL CRISPS brand.

Princeton Vanguard has granted Snack Factory an exclusive license to use those marks,

including the PRETZEL CRISPS mark. (5/8/12 Wilson ¶ 4.)2

Frito-Lay is one of the largest snack food manufacturers in the world, selling billions of

dollars of snack foods globally each year. Frito-Lay sells pretzel products under its ROLD

GOLD brand and sells premium deli snacks under its STACY’S brand. (9/8/10 Forbus ¶ 3.)

II. Procedural History

On May 15, 2009, Frito-Lay filed an opposition to Princeton Vanguard’s application to

register a stylized PRETZEL CRISPS mark, Opposition No. 91190246. Frito-Lay filed a second

opposition to Princeton Vanguard’s application to register the PRETZEL CRISPS word mark on

July 2, 2010, Opposition No. 91195552. (5/8/12 Mellon Ex. 1.) On September 10, 2010, Frito-

Lay filed a Petition for Cancellation, No. 92053001, seeking to cancel Princeton Vanguard’s

registration of the PRETZEL CRISPS mark on the Supplemental Register, Registration No.

2,980,303. (5/8/12 Mellon Ex. 2.) The petition for cancellation was consolidated with the two

opposition proceedings on December 10, 2010. On May 19, 2011, Princeton Vanguard

abandoned its application for the PRETZEL CRISPS stylized mark, Serial No. 77192054, and

Frito-Lay withdrew its opposition without prejudice. The remaining proceedings, Opposition

No. 91195552 and Cancellation No. 92053001, continue, with the former as the parent case.

On September 10, 2010, Frito-Lay filed a motion for summary judgment on the grounds

that, as a matter of law, the PRETZEL CRISPS mark is either (a) generic or (b) so highly

descriptive that it is not capable of acquiring distinctiveness. On February 9, 2011, the Board

2 On October 11, 2012, Snack Factory was acquired by Snyder’s-Lance, Inc.
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denied Frito-Lay’s motion, finding evidence “suggesting that the mark is understood by various

people among the purchasing public . . . to refer specifically to applicant’s products[.]” (5/8/12

Mellon Ex. 3 (Frito-Lay N. Am., Inc. v. Princeton Vanguard, LLC, Opp’n Nos. 91190246 &

91195552, Canc’n No. 92053001, slip op. at 8 (T.T.A.B. Feb. 9, 2011)).)

On May 10, 2012, after the close of discovery, Princeton Vanguard moved for summary

judgment on the grounds that the PRETZEL CRISPS mark is not generic, but is descriptive and

has acquired secondary meaning. On September 5, 2011, the Board denied that motion, finding

there to be genuine issues of fact which precluded summary judgment.

III. PRETZEL CRISPS Pretzel Crackers

Warren and Sara Wilson are experienced entrepreneurs, having launched several

successful snack food brands. Endeavoring to create a new snack food product, they came up

with the novel idea to take the middle slice of a pretzel and produce it in a flat, cracker form.

(5/8/12 Wilson ¶ 9.) This newly-developed pretzel cracker product combined the shape and

flavor of a pretzel with the thinness of a cracker. To name this new product, the Wilsons coined

the term PRETZEL CRISPS. In October 2004, Snack Factory introduced PRETZEL CRISPS

pretzel crackers to the market. (5/8/12 Wilson ¶ 12.) At that time, no other products were

available with the unique characteristics of PRETZEL CRISPS crackers. (5/8/12 Wilson ¶ 9.)

Before deciding on a name for their pretzel cracker product, the Wilsons reviewed brand

names used in the market for both crackers and pretzels. They determined that no other product

used the name PRETZEL CRISPS. (5/8/12 Wilson ¶ 10.) Prior to 2004, the term PRETZEL

CRISPS was not used by the general public. (5/8/12 Lauzau ¶ 8.) The Wilsons retained counsel

to conduct a trademark search. After reviewing the advice of their counsel, they proceeded to

adopt the PRETZEL CRISPS mark for their pretzel cracker product. (5/8/12 Wilson ¶ 11.)
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In a nod to its origins as a snack found in the deli aisle of stores, PRETZEL CRISPS

packaging initially included an old-fashioned stylized logo. (5/8/12 Wilson Ex. 2.) In early

2010, Snack Factory undertook an extensive redesign of the packaging for PRETZEL CRISPS

products. Changes included brighter colors, new photographs, and a refreshed logo. (11/18/10

Wilson ¶ 36, Ex. 17.) The revamping of PRETZEL CRISPS cracker packages was tremendously

successful; sales of PRETZEL CRISPS products increased significantly after its launch.

Snack Factory’s promotion of the PRETZEL CRISPS mark is a key part of the brand’s

success. Consumers and industry professionals alike have come to recognize that the PRETZEL

CRISPS mark refers to Snack Factory’s pretzel cracker products. (11/2/12 Mantis ¶ 28; 5/8/12

Lauzau ¶¶ 5, 9; 11/1/10 O’Donnell ¶¶ 5-7; 11/1/10 Plutchok ¶ 5; 11/2/10 D’Agostino ¶ 4;

11/1/10 Finocchio ¶¶ 6-7.) Each package of PRETZEL CRISPS crackers, and all advertising for

the brand, prominently displays the PRETZEL CRISPS mark. (5/8/12 Wilson ¶ 5, Exs. 2, 8.)

Princeton Vanguard owns, and Snack Factory has the exclusive right to use, the domain name

www.pretzelcrisps.com, as well as the term PRETZEL CRISPS on Facebook and Twitter.

(5/8/12 Abbenante ¶¶ 8-10, Exs. 3, 5.)

IV. Success of the PRETZEL CRISPS Brand

Since the product’s launch in 2004, PRETZEL CRISPS crackers have become one of the

fastest growing snack foods on the market. Inc. magazine named Snack Factory as one of the

fastest growing private companies several times, most recently in 2011. (5/8/12 Wilson ¶ 16.)

PRETZEL CRISPS crackers are available in a wide variety of retail outlets across the country,

including supermarkets, groceries, delis, mass merchandisers, pharmacies, club stores, airport

stores, newsstands, gas stations, sports arenas, and on the internet. (5/8/12 Wilson ¶ 14.) In

2010, PRETZEL CRISPS products were sold in more than 50,000 retail locations nationwide,

and the brand continues to expand its retail reach. (11/18/10 Wilson ¶ 15.)
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PRETZEL CRISPS crackers are primarily sold in the deli section in supermarkets and

grocery stores. (5/8/12 Abbenante ¶ 4.) They compete with other premium crackers sold in the

deli section, such as STACY’S PITA CHIPS (owned by Frito-Lay) and NEW YORK STYLE

BAGEL CRISPS. (5/8/12 Abbenante ¶ 4.) PRETZEL CRISPS crackers also compete with other

pretzel cracker products sold in other sections of the grocery store, such as RITZ

MUNCHABLES pretzel thins, Keebler’s TOWN HOUSE FLIPSIDES pretzel crackers, and

Snyder’s of Hanover pretzel chips. (11/16/10 Lauzau Exs. 9-11.) PRETZEL CRISPS crackers

have captured a significant share of the deli cracker marketplace. For the 52-week period ending

in February 2012, PRETZEL CRISPS crackers accounted for 28% of deli cracker sales

nationwide. (5/8/12 Abbenante ¶ 5.) Annual sales of PRETZEL CRISPS products have

consistently increased since the brand’s launch in 2004. (5/8/12 Supp. Abbenante ¶ 4.) In 2011,

more than $100 million of PRETZEL CRISPS crackers were sold at retail. Since the brand’s

launch in 2004, over half a billion dollars of PRETZEL CRISPS crackers have been sold at

retail. (5/8/12 Wilson ¶ 15.) This equals approximately 143.7 million bags of PRETZEL

CRISPS crackers sold. (5/8/12 Supp. Abbenante ¶ 5.) This continued upward trend in sales and

market share shows no signs of slowing down. (5/8/12 Abbenante ¶ 5.)

V. Marketing and Promoting the PRETZEL CRISPS Brand

Since its inception, Snack Factory has employed extensive marketing and advertising

campaigns to promote the PRETZEL CRISPS brand. Snack Factory has spent approximately

$50 million on marketing the PRETZEL CRISPS brand, (5/8/12 Wilson ¶ 29) including

approximately $1.5 million on direct advertising each year from 2008 to 2012. (5/8/12

Abbenante ¶ 23.) The target audience for PRETZEL CRISPS crackers has evolved as

recognition of the PRETZEL CRISPS brand grew within the snack food industry and among

consumers and the public at large. From 2004 to 2009, Snack Factory’s marketing campaign
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focused on promoting the PRETZEL CRISPS brand within the snack food industry and to deli

cracker consumers through traditional marketing and advertising. (5/8/12 Wilson ¶¶ 17-27.)

More recently, promotion of the PRETZEL CRISPS brand has shifted to engaging potential

consumers through social media, in-store demonstrations, “seeding” events, and contests.

Frito-Lay presents no evidence to dispute the extensive marketing, advertising and

promotion of the PRETZEL CRISPS brand, or the success of those efforts, as measured by the

hundreds of millions of consumers who have been exposed to the PRETZEL CRISPS mark.

A. Trade Shows and Trade Publications

Snack Factory initially sought to establish the PRETZEL CRISPS brand within the snack

food industry by attending trade shows. (5/8/12 Wilson ¶ 18.) Representatives attended several

trade shows each year to promote the brand, including such leading shows as the International

Dairy Deli Bakery Association, Food Marketing Institute, Natural Products Expo West, Sweets

& Snacks, and the New York Fancy Food Show. (5/8/12 Wilson Ex. 4.) Mr. Wilson personally

attended numerous shows to promote PRETZEL CRISPS products. He testified that retailers,

distributors and wholesalers at these shows universally used the term PRETZEL CRISPS as a

brand name for Snack Factory’s PRETZEL CRISPS crackers. (5/8/12 Wilson ¶ 20.)

At each show, the PRETZEL CRISPS brand is promoted via a staffed product booth and

advertising in trade show publications. Snack Factory ensures that the PRETZEL CRISPS mark

is prominently featured on all advertising at the show, including the booth itself, any handouts or

promotional materials, and advertising in trade show programs. (5/8/12 Wilson ¶ 19, Ex. 5.)

Snack Factory also uses trade shows to launch new PRETZEL CRISPS products or flavor

offerings, such as the Gourmet line of PRETZEL CRISPS flavors that were announced at the

2010 Natural Products Expo West show. (5/8/12 Wilson ¶ 19.)
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In addition to trade shows, Snack Factory has promoted the PRETZEL CRISPS brand

through advertisements in trade magazines targeting both the food industry generally and the

snack food industry specifically. Among the trade magazines in which PRETZEL CRISPS

crackers have been advertised are prominent publications such as Confection and Snack

Retailing, Convenience and Petroleum Retailing, Convenience Store News, Deli Business, Fancy

Food & Culinary Products, On-Campus Hospitality, Progressive Grocer, School Nutrition

Magazine, The Shelby Report, and Specialty Food Magazine. (5/8/12 Wilson ¶ 21, Ex. 7.)

B. Print Advertising

Snack Factory promotes the PRETZEL CRISPS brand through traditional advertising in

widely-circulated print publications. PRETZEL CRISPS crackers have been advertised in Bon

Appétit, Everyday With Rachael Ray, Good Housekeeping, Architectural Digest, Gourmet,

House & Garden, House Beautiful, This Old House, People, and Martha Stewart Living. (5/8/12

Wilson ¶ 22, Ex. 8.) Each print ad for the brand prominently displays the PRETZEL CRISPS

mark. Print advertising is an effective way to reach millions of potential consumers of

PRETZEL CRISPS crackers. In 2008 alone, the PRETZEL CRISPS advertising campaign

resulted in approximately 145 million consumer impressions. (5/8/12 Wilson ¶ 23, Ex. 9.)

C. In-Store Advertising

Snack Factory also promotes the PRETZEL CRISPS brand with the help of its retail

customers. Supermarkets, grocery stores, drug stores, mass merchandisers and other retail

outlets have advertised PRETZEL CRISPS crackers through in-store displays, store

advertisements, weekly circulars, and coupons. (5/8/12 Wilson ¶ 24, Ex. 10.) Each of these in-

store advertisements and promotions includes the PRETZEL CRISPS mark. (5/8/12 Wilson ¶

24, Ex. 10.) Snack Factory and its retail customers also collaborate to promote the PRETZEL

CRISPS brand through in-store product demonstrations. (5/8/12 Abbenante ¶ 18.)
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D. Outdoor Advertising

Snack Factory places large-scale advertising for PRETZEL CRISPS crackers at high-

traffic, outdoor locations. Outdoor advertising has focused on key markets such as New York,

Los Angeles, Austin, San Francisco, and Boston, including ads on billboards, bus shelters, phone

kiosks, and city information panels. (5/8/12 Wilson ¶ 26, Ex. 12.) For example, a billboard

advertisement was located directly outside of the Lincoln Tunnel in New York City, which was

seen by thousands of commuters each day. (5/8/12 Wilson ¶ 26, Ex. 12.) Similarly, PRETZEL

CRISPS crackers were advertised on the giant television screen located outside of Madison

Square Garden in New York City. This screen advertisement was seen by tens of thousands of

attendees of Madison Square Garden events, tourists, and hundreds of thousands of commuters

traveling to and from New York City’s Penn Station, located underneath the arena. (5/8/12

Wilson ¶ 25, Ex. 11.) PRETZEL CRISPS crackers have also been advertised prominently within

Madison Square Garden and the BankAtlantic Center (now BB&T Center) outside of Miami, and

have been sold and sampled inside the arenas during events. (5/8/12 Wilson ¶ 25, Ex. 11.)

E. Website and Social Media

Promotion of the PRETZEL CRISPS brand extends beyond traditional forms of

advertising. Starting in 2010, Snack Factory began a cohesive campaign aimed at directly

engaging current and potential consumers. The core of this new approach was a process known

as digital activation, which includes developing the online presence for the PRETZEL CRISPS

brand by updating its website and investing in social media. (5/8/12 Wilson ¶¶ 30-32.)

The digital activation plan involved a complete overhaul of the website for the PRETZEL

CRISPS brand, www.pretzelcrisps.com. (5/8/12 Abbenante ¶ 8, Ex. 3.) The revamped

PRETZEL CRISPS website is streamlined and reflects the updated brand imagery, including the

new logo. In addition to modernizing the brand’s website, the overhaul provided a more user-
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friendly experience for consumers. The website contains information about the history of the

company, the variety of flavors, recipes, and locations at which consumers can buy PRETZEL

CRISPS crackers; it also includes an online store through which consumers can purchase

PRETZEL CRISPS products. (5/8/12 Abbenante ¶ 8, Ex. 3.) Importantly, the remodeling also

allowed for seamless interaction with various social media platforms.

The remodeled website has proven to be a tremendous success. Traffic on the site has

increased substantially. From February 1, 2011 through January 31, 2012, the website received

179,459 visitors, of which 163,623 were new visitors. (5/8/12 Abbenante ¶ 9 Ex. 4.) Website

views continued to increase in 2012, with a total of 143,000 people visiting the PRETZEL

CRISPS brand website in the first four months of 2012. (5/8/12 Abbenante ¶ 9 Ex. 4.)

Snack Factory also utilizes several different forms of social media, which provides Snack

Factory with an opportunity to directly engage with consumers en masse in a cost-effective

manner. Social media allows the company to connect consumers with the PRETZEL CRISPS

brand through free samples, contests, recipe suggestions, and coupons. (5/8/12 Wilson ¶ 32.)

For example, to aide its digital activation plan, Snack Factory piqued online interest in the

PRETZEL CRISPS brand by offering a coupon for PRETZEL CRISPS crackers on Facebook in

February 2011. (5/8/12 Abbenante ¶ 11, Ex. 6.) This coupon offering more than doubled the

number of the PRETZEL CRISPS brand’s Facebook fans. (5/8/12 Abbenante ¶ 11, Ex. 6.) The

promotion proved that social media advertising is effective, with 87% of those coupons

redeemed for PRETZEL CRISPS crackers. (5/8/12 Abbenante ¶ 11, Ex. 6.) A subsequent

coupon offering in March 2011 resulted in a further doubling of the brand’s fans on Facebook.

By May 2012, PRETZEL CRISPS crackers had over 250,000 “likes” on Facebook, an increase

of 5000%. To put that figure in context, the market share leader in deli cracker sales, Frito-Lay’s
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STACY’S PITA CHIPS brand, had only 157,000 Facebook “likes” at that time. (5/8/12

Abbenante ¶ 12.) Snack Factory has also effectively garnered followers on other social media

platforms like Twitter. (5/8/12 Abbenante Ex. 5.) In 2012, Snack Factory continued to expand

the PRETZEL CRISPS brand’s online profile by advertising PRETZEL CRISPS crackers in

website banner ads on sports, awards, and health websites. (5/8/12 Abbenante ¶ 14.)

F. Field Marketing and Social Sampling

Snack Factory capitalized on its new approach to promoting the PRETZEL CRISPS

brand through social media and the internet with the use of field marketing and social sampling.

To further engage consumers directly with the PRETZEL CRISPS brand, Snack Factory

established field marketing teams in key markets across the United States, such as New York,

Los Angeles, San Francisco, Chicago and Boston. (5/8/12 Abbenante ¶ 17.) These teams

promote the PRETZEL CRISPS brand through a variety of means, including conducting in-store

demonstrations, providing sales support, distributing products at cultural or charitable events,

conducting “seeding” events, and social sampling. (5/8/12 Abbenante ¶¶ 18-19.) Target events

range in size from smaller programs, such as local charity runs, to large, globally-recognized

events, such as New York Fashion Week, one of the fashion industry’s premier events and one

that garners worldwide attention. (5/8/12 Abbenante ¶ 19.) For example, during a New York

Fashion Week event, PRETZEL CRISPS crackers were distributed to attendees and PRETZEL

CRISPS advertisements were projected onto the façade of nearby buildings. (5/8/12 Abbenante

Ex. 14.) Other field marketing events include sampling and coupon campaigns at sporting

events, airports, amusement parks, post offices on tax day, and at the 2009 Presidential

Inauguration, (5/8/12 Wilson ¶ 27, Ex. 13) and “seeding” events, which typically involve

distributing PRETZEL CRISPS crackers at the offices of major companies, print publications,

and radio and television stations. (5/8/12 Abbenante ¶ 18, Ex. 13.)
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Snack Factory has also made extensive use of social sampling, which involves having

PRETZEL CRISPS brand field marketing teams regularly monitor social media, such as blogs,

Facebook, and Twitter, for opportunities to introduce PRETZEL CRISPS pretzel crackers to the

media’s author. (5/8/12 Abbenante ¶ 15.) The field marketing teams attempt to provide free

samples of PRETZEL CRISPS crackers to the author within a short time period of a social media

post about the product. The goal of social sampling is to surprise and delight the authors, and

hope that they will post additional messages or reviews about PRETZEL CRISPS products to

their blogs, Twitter feeds, or Facebook pages. (5/8/12 Abbenante ¶ 15.) Social sampling allows

the PRETZEL CRISPS mark to reach a significant number of consumers in a short time frame

because target authors can have thousands – in some cases millions – of readers who follow their

social media posts. Those readers will then be exposed to the PRETZEL CRISPS mark. (5/8/12

Abbenante ¶ 15.) For example, in 2011 alone, the PRETZEL CRISPS brand reached over 17.9

million people from 922 separate social sampling interactions. (5/8/12 Abbenante ¶ 16.)

When traveling to and from these various marketing endeavors, the field marketing teams

use specially branded cars called “Rethink Tanks.” The Rethink Tanks are covered in

advertisements for the PRETZEL CRISPS brand, including the PRETZEL CRISPS mark.

(5/8/12 Abbenante ¶ 20, Ex. 15.) In 2011, PRETZEL CRISPS brand field marketing teams

traveled over 65,000 miles in their Rethink Tanks, creating an estimated 6.5 million roadside

consumer impressions. (5/8/12 Abbenante Ex. 11.)

PRETZEL CRISPS brand field marketing efforts have created greater awareness of the

PRETZEL CRISPS mark and had a positive impact on the brand’s growth. In 2011, field

marketing teams conducted 975 in-store demonstrations and sold 42,438 bags of PRETZEL

CRISPS crackers. (5/8/12 Abbenante ¶ 22, Ex. 11.) In the first four months of 2012, PRETZEL
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CRISPS field marketing teams had already surpassed 2011 activity levels, conducting over 975

in-store demonstrations, attending 475 events where PRETZEL CRISPS crackers were

distributed, and conducting seeding events at 1,357 locations. (5/8/12 Abbenante ¶ 22, Ex. 11.)

G. Charitable Contributions

Snack Factory and the PRETZEL CRISPS brand have also supported local and national

charities. By April 2012, Snack Factory had donated half a million bags of PRETZEL CRISPS

crackers for use at charitable events. (5/8/12 Wilson ¶ 33.) In 2011, Snack Factory teamed up

with Susan G. Komen for the Cure, the largest breast cancer charity in the United States, and

sold special pink-labeled packages of PRETZEL CRISPS crackers. (5/8/12 Wilson ¶ 34.)

VI. Media References to the PRETZEL CRISPS Brand

The PRETZEL CRISPS brand is the beneficiary of significant unsolicited media

attention. For almost a decade, PRETZEL CRISPS pretzel crackers have been discussed in

magazines, television shows, radio programs, internet websites, and blogs. (5/8/12 Wilson ¶¶

35-37; 5/8/12 Abbenante ¶ 15.) Unsolicited media references to the PRETZEL CRISPS brand

reached an audience of over 124.3 million people in 2011 alone. (5/8/12 Wilson ¶ 38.) The

media consistently uses the term PRETZEL CRISPS to refer to Snack Factory’s product. Frito-

Lay does not present any evidence to refute these facts.

A. Online and Print Publications

PRETZEL CRISPS crackers are frequently mentioned in print, including in such high-

profile publications as The New York Times, The International Herald Tribune, The Boston

Globe, Chicago Tribune, New York Daily News, The Philadelphia Inquirer, Philadelphia

Magazine, SHAPE magazine, In Touch magazine, and OK! magazine. (5/8/12 Wilson ¶ 36.)

PRETZEL CRISPS crackers have also been the subject of articles in trade publications including

Baking & Snack, Candy & Snack Business, Convenience Store News, Diabetes Forecast, Fancy
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Food & Culinary Products, Prepared Foods, Progressive Grocer, Snack Food & Wholesale

Bakery, Stagnito’s New Products Magazine, and US Foodlink. (5/8/12 Wilson ¶ 37.)

PRETZEL CRISPS crackers receive substantial recognition from online sources such as

blogs and YouTube videos. These include independent commentary and reviews as a result of

the company’s social sampling efforts. Examples of such coverage ranges from national blogs

such as Jezebel, Gothamist, and The Huffington Post, to lesser known blogs that focus on

specific readers, like Today’s Woman Blog. (5/8/12 Abbenante ¶ 13, Ex. 10.)

Print and online publications expressly use the term PRETZEL CRISPS in reference to

Snack Factory’s pretzel cracker product. A search of the LexisNexis database shows that, from

the product’s launch in late 2004 through April 20, 2012, the term PRETZEL CRISPS appeared

in 260 unique print and online articles. (5/8/12 Lauzau ¶ 4.) Of those 260 articles, 224 (86%)

used the term PRETZEL CRISPS as a trademark, specifically referring to Snack Factory’s

PRETZEL CRISPS products or to the products of a licensee. (5/8/12 Lauzau ¶ 5.) Only 36 of

the articles, fewer than 14%, arguably used the term generically. (5/8/12 Lauzau ¶ 5.)

The LexisNexis database does not capture all of the use online; additional online

references can be found through internet search engines. A search using the Google search

engine in May 2012 yielded results showing that, of the first 100 results of a search for “pretzel

crisps,” 98 clearly referenced the term as Snack Factory’s trademark. (5/8/12 Lauzau ¶ 9.)

B. Television Coverage

PRETZEL CRISPS crackers have been highlighted on numerous television shows over

the last eight years. (5/8/12 Wilson ¶ 35.) Often, PRETZEL CRISPS crackers are highlighted in

segments discussing healthy snack foods. Some of the shows where PRETZEL CRISPS

crackers are mentioned include the Rachael Ray Show, NBC’s Today Show, The Nate Berkus

Show, CBS Early Show, Good Morning America, CNBC’s Mike On the Money, NBC 5’s
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Chicago News at 6:00, New York 11’s PIX News at Ten, Unwrapped, E! News, and How I Met

Your Mother. (5/8/12 Wilson ¶ 35.) In each of these instances, PRETZEL CRISPS is used as a

trade name and not a generic or common name. (5/8/12 Wilson ¶ 35.)

VII. Use of the PRETZEL CRISPS Mark Within the Snack Food Industry

Snack Factory’s PRETZEL CRISPS brand is the only cracker product on the market that

uses the name PRETZEL CRISPS. (5/8/12 Wilson ¶ 43.) Snack Factory has in the past

sublicensed the right to use the PRETZEL CRISPS mark to several other parties, including

Bloom Packaging Corp. (Bloom’s Kosher), Hyde & Hyde Inc., Harry & David, Kraft Foods,

Inc., Cindy’s Kitchen, and Pepperidge Farm. (5/8/12 Wilson ¶ 44.) All of these licenses have

since expired or have been terminated by the company. (5/8/12 Wilson ¶ 44.)

In 2007, Snack Factory entered into an agreement with Sabra Dipping Co. to co-package

a product that included both SABRA hummus and PRETZEL CRISPS crackers. (11/18/10

Wilson ¶ 44.) The Sabra “To Go” product prominently displayed “PRETZEL CRISPS®” on its

packaging, and the packaging noted, “Pretzel Crisps® used under license from the Snack

Factory, Inc.” (11/18/10 Wilson ¶ 44.) In 2008, Frito-Lay entered into a joint-venture and

purchased a 50% stake in Sabra. Despite Frito-Lay’s ownership, the relationship between Snack

Factory and Sabra continued, and Sabra’s continued to use (and acknowledge the validity of) the

PRETZEL CRISPS mark. (11/18/10 Wilson ¶ 45.) In 2010, Sabra decided to use a different

supplier of pretzel crackers and ceased using the PRETZEL CRISPS mark on its “To Go” cups.

Rather than continue to use what Frito-Lay describes as the generic reference (“pretzel crisps”),

Sabra changed its packaging to reference only “pretzels.” (11/18/10 Wilson ¶ 45.)

As is the case with many successful products, the PRETZEL CRISPS brand has suffered

its share of infringements. Most notably, on March 1, 2010, Kraft’s Nabisco unit (another giant

in the snack food industry) began selling a pretzel cracker product under the RITZ
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MUNCHABLES PRETZEL CRISPS mark. (5/8/12 Wilson ¶ 46.) Princeton Vanguard

immediately challenged Kraft’s use of PRETZEL CRISPS. (5/8/12 Wilson ¶ 47.) On April 20,

2010, Kraft agreed to settle that dispute; in the settlement agreement, it acknowledged Princeton

Vanguard’s rights in the PRETZEL CRISPS mark and agreed that it would not sell any further

PRETZEL CRISPS products except to the extent they were covered by a license from Princeton

Vanguard. In return, Princeton Vanguard agreed to grant a limited license to Kraft to allow it to

sell off its inventory. (5/8/12 Wilson ¶ 47, Ex. 21.) Kraft has subsequently sold pretzel cracker

products using the terms PRETZEL THINS and PRETZEL ROUNDS. (5/8/12 Wilson ¶ 47.)

Princeton Vanguard continues to vigorously police unauthorized use of the PRETZEL CRISPS

mark, and has succeeded in stopping other infringements. (5/8/12 Wilson ¶ 48.)

Princeton Vanguard’s enforcement of its trademark rights has not prevented other

competitors from entering the pretzel cracker market. In the years since the launch of the

PRETZEL CRISPS brand, numerous other companies have launched their own pretzel cracker

products. (5/8/12 Wilson ¶ 39.) These competitors range in size from large snack food

companies such as Kraft (RITZ) and Kellogg (KEEBLER), to smaller entities such as Utz

Quality Foods, Trader Joes, and Robert Rothschild Farm. (5/8/12 Wilson ¶¶ 40-41.) Notably,

none of these parties has found it necessary to use “pretzel crisps” as a generic or descriptive

reference for its product. Rather, these companies have used a variety of other names to describe

or refer to their products, including pretzel crackers, pretzel thins, pretzel chips, pretzel flatz,

pretzel rounds, pretzel dippers, and pretzel snacks. (5/8/12 Wilson ¶ 43.)

Frito-Lay has also developed two pretzel cracker products: ROLD GOLD PRETZEL

CHIPS and ROLD GOLD PRETZEL WAVES. These products are no longer offered for sale.

(5/8/12 Mellon Ex. 4 (Request Nos. 47-56).) Significantly, neither of Frito-Lay’s products used



23

the PRETZEL CRISPS mark as part of its name or as a descriptive or generic reference on its

packaging or in its advertising. (5/8/12 Mellon Ex. 4 (Request Nos. 53-56).) Frito-Lay also

developed a third product, under its STACY’S line of deli snacks, STACY’S SNACK MIX,

which contained a pretzel cracker component. (5/8/12 Mellon Ex. 4 (Request Nos. 95-97).)

Like the two ROLD GOLD products, the STACY’S product did not use the PRETZEL CRISPS

mark on its packaging or in its advertising. (5/8/12 Mellon Ex. 4 (Request Nos. 98-99).)

Companies that market and sell their own pretzel cracker products are not the only

industry players who understand PRETZEL CRISPS to be a trademark. Experts in the snack

food industry also have recognized that PRETZEL CRISPS is understood by consumers as a

brand name and is not a genus of the category of pretzel crackers. Four experts in the snack food

industry testified that local and regional distributors, brokers, and wholesalers of snack foods,

overwhelmingly understand that PRETZEL CRISPS is a trademark belonging to the Snack

Factory, and that the consumers with whom they interact do as well. Frito-Lay did not refute this

testimony or offer any countervailing testimony.

John O’Donnell, principal of JP Food Sales, a food brokerage business serving Eastern

Pennsylvania, New Jersey, and Delaware, testified that Snack Factory’s product is the only one

on the market that uses the term PRETZEL CRISPS and that he is unaware of any other party’s

use of that name prior to when Snack Factory’s product launched in 2004. (11/1/10 O’Donnell

¶¶ 2, 5.) Mr. O’Donnell testified that JP Food’s retail customers ask for Snack Factory’s

PRETZEL CRISPS crackers by name and do not use the term as a generic term for a category of

goods. (11/1/10 O’Donnell ¶ 6.) Likewise, deli managers at supermarkets have indicated to him

that costumers seek out PRETZEL CRISPS crackers by name. (11/1/10 O’Donnell ¶ 7.) Mark

Finocchio, principal of Pinnacle Food Sales, which serves Florida, Georgia, and the Carolinas,
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similarly indicated that retailers and the customers they serve refer to Snack Factory’s PRETZEL

CRISPS crackers by name. (11/1/10 Finocchio ¶¶ 2, 6-7.)

Gary Plutchok, President of Snacktree International and Jetway Snacks LLC, testified

that he considers PRETZEL CRISPS to be a trade name belonging solely to Snack Factory.

(11/1/10 Plutchok ¶ 5.) Mr. Plutchok uses pretzel crackers, pretzel chips, or flat pretzels as the

generic terms for the product category. (11/1/10 Plutchok ¶ 5.) He is aware of other sales

people, retailers, and manufacturers using similar generic terms to describe pretzel cracker

products generally. (11/1/10 Plutchok ¶ 5.) Finally, Salvatore D’Agostino, the Business

Manager of World Wide Sales, a food broker for retailers across the Northeast, extending from

Baltimore to Connecticut, testified that his business contacts uniformly use the PRETZEL

CRISPS mark to refer only to Snack Factory’s pretzel crackers. (11/2/10 D’Agostino ¶¶ 2, 4.)

Mr. D’Agostino believes consumers understand PRETZEL CRISPS to refer to a brand name for

Snack Factory’s pretzel cracker products. (11/2/10 D’Agostino ¶ 5.)

ARGUMENT

The overwhelming evidence of record in this proceeding establishes that Frito-Lay

cannot support its assertion that Princeton Vanguard’s PRETZEL CRISPS trademark is

ineligible for registration. In briefing two prior summary judgment motions, Princeton Vanguard

presented a mountain of evidence showing that the relevant public understands PRETZEL

CRISPS to be a trademark and not a generic term for pretzel cracker products. Much of this

evidence was presented in connection with the first summary judgment motion in this case,

which means that Frito-Lay had ample opportunity to take discovery to try to refute the

presented facts. Instead, Frito-Lay elected to take no depositions of any of Snack Factory’s fact

witnesses or of any third party fact witnesses, and it stipulated to present to the Board a record
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consisting almost exclusively of unrefuted testimony and documentary evidence showing that

PRETZEL CRISPS is a descriptive mark that has acquired secondary meaning.

I. Frito-Lay Bears the Burden of Proof

As plaintiff in these proceedings, Frito-Lay bears the burden of proving the PRETZEL

CRISPS mark is generic. See NetSpeak Corp. v. Columbia Telecomm. Grp., Inc., Opp’n No.

91110328, 2004 WL 1195623, *6 (T.T.A.B. May 13, 2004) (non-precedential) (citing cases); 37

C.F.R. § 2.116(b). To meet this burden, Frito-Lay must show by a preponderance of the

evidence that Princeton Vanguard’s mark is generic. Am. Med. Rehab. Providers Ass’n v. UB

Found. Activites, Inc., Opp’n No. 91158512, Canc’n No. 92043381, 2008 WL 4674613, *3

(T.T.A.B. Sept. 23, 2008) (non-precedential) (“In an opposition/cancellation, the

opposer/petitioner has the burden of proving genericness by a ‘preponderance of the evidence.’”)

(quoting Tea Bd. of India v. Republic of Tea, Inc., 80 U.S.P.Q.2d 1881, 1887 (T.T.A.B. 2006)).

The burden is on Frito-Lay regardless of whether the PRETZEL CRISPS mark is registered on

the Supplemental Register or is to be registered on the Principal Register. Racine Indus., Inc. v.

Bane-Clene Corp., 35 U.S.P.Q.2d 1832, 1838 (T.T.A.B. 1994).

Frito-Lay concedes that Board and Federal Circuit precedent holds that Frito-Lay bears

the burden of proving Princeton Vanguard’s trademark is generic, yet it argues that this

precedent is incorrect. (Frito-Lay Br. at 22, 23, criticizing Racine andMagic Wand, Inc. v. RDB,

Inc., 940 F.2d 638, 19 U.S.P.Q.2d (BNA) 1551 (Fed. Cir. 1991).) That Frito-Lay struggles so

mightily to persuade the Board to disregard established precedent on the burden of proof speaks

volumes about the weakness of its position in this case. In any event, that effort must fail; the

law is clear that Frito-Lay, as plaintiff, carries the burden of proof, and that it cannot succeed by

presenting a mixed record with ambiguities as to whether the PRETZEL CRISPS mark is

generic. See, e.g., In re Merrill Lynch, Pierce, Fenner, and Smith, Inc., 828 F.2d 1567, 1571
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(Fed. Cir. 1987); In re Trek 2000 Int’l Ltd., 97 U.S.P.Q.2d 1106, 1113-14 (T.T.A.B. 2010); In re

ACH Direct Inc., Serial No. 76523001, 2006 WL 2646012, *5-6 (T.T.A.B. Aug. 28, 2006) (non-

precedential); In re Sharadha Terry Prods. Ltd., Serial Nos. 78027603, 78027605, 2005 WL

2295189, *6 (T.T.A.B. Sept. 1, 2005) (non-precedential). To prevail, Frito-Lay must present

affirmative evidence proving that the PRETZEL CRISPS mark is generic and that it has not

acquired distinctiveness. On the record before the Board, Frito-Lay has utterly failed to do so.

II. The PRETZEL CRISPS Mark Must Be Evaluated in Its Entirety

A term is generic if the relevant purchasing public understands it to describe the genus of

the goods being sold. In re Dial-A-Mattress Operating Corp., 240 F.3d 1341, 57 U.S.P.Q.2d

1807, 1810 (Fed. Cir. 2001). The focus of the inquiry is to determine the term’s primary

significance to the public. 15 U.S.C. § 1064; H. Marvin Ginn Corp. v. Int’l Assoc. of Fire

Chiefs, Inc., 782 F.2d 987, 228 U.S.P.Q. (BNA) 528, 530 (Fed. Cir. 1986). “Aptness is

insufficient to prove genericness.” In re Amer. Fertility Soc’y, 188 F.3d 1341, 51 U.S.P.Q.2d

(BNA) 1832, 1836 (Fed. Cir. 1999). The Board has previously determined that the genus of

Snack Factory’s PRETZEL CRISPS products is “pretzel crackers.” (5/8/12 Mellon Ex. 3 at 4.)

Thus, in assessing Frito-Lay’s contention that the term PRETZEL CRISPS is generic, the Board

must determine whether the relevant purchasing public understands the term PRETZEL CRISPS

to refer generically to pretzel crackers. Marvin Ginn, 228 U.S.P.Q. at 530-31; American

Fertility, 51 U.S.P.Q.2d at 1836-37.

To determine its primary significance to the purchasing public, the PRETZEL CRISPS

mark must be examined in its entirety. Dial-A-Mattress, 57 U.S.P.Q.2d at 1811; In re

Steelbuilding.com, 415 F.3d 1293, 75 U.S.P.Q.2d (BNA) 1420, 1421 (Fed. Cir. 2005) (public’s

understanding of a mark is based on “consideration of the mark as a whole”). Frito-Lay asserts

that, pursuant to In re Gould Paper Corp., 834 F.2d 1017, 5 U.S.P.Q.2d 1110 (Fed. Cir. 1987),
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the Board should bypass any evaluation of the evidence showing the public’s understanding of

the PRETZEL CRISPS mark as a whole and instead focus on whether each constituent word of

the mark is generic on its own. (Frito-Lay Br. at 26.) Accordingly to Frito-Lay, because the

words “pretzel” and “crisps” can be generic for some goods, the term PRETZEL CRISPS must

be generic as well, just as “milk chocolate bar” is generic because each of “milk chocolate” and

“bar” is generic. (Frito-Lay Br. 7, 27.)

Frito-Lay asserted the same position in support of its motion for summary judgment,

which the Board soundly rejected. (5/8/12 Mellon Ex. 3, at 4, citing American Fertility, 51

U.S.P.Q.2d at 1836-37.) Frito-Lay’s argument misapprehends the test for determining whether a

mark consisting of multiple words is generic. If Frito-Lay were correct that a mark must be

generic if each word in a mark is generic, then well established marks such as WHEAT THINS,

CHEESE NIPS, BAGEL CRISPS and VITAMINWATER could never exist. The cases

disproving Frito-Lay’s theory are legion. See, e.g., Steelbuilding.com, 75 U.S.P.Q.2d at 1422-23

(STEELBUILDING); Merrill Lynch, 828 F.2d at 1571 (CASH MANAGEMENT ACCOUNT);

Hesen-Minten v. Peterson, Canc’n No. 92046025, 2008 WL 2619614, *4-5 (T.T.A.B. June 19,

2008) (non-precedential) (THREAD BEARS); In re U.S. Academic Decathlon Ass’n, Serial No.

76343540, 2005 WL 2985564, *4-5 (T.T.A.B. Oct. 24, 2005) (non-precedential) (ACADEMIC

DECATHLON); Sharadha, 2005 WL 2295189 at *7 (MICRO COTTON); NetSpeak, 2004 WL

1195623 at *9 (WEB PHONE); Arrow Trading Co. v. Victorinox A.G., Opp’n No. 103,315, 2003

WL 21509858, *12-13 (T.T.A.B. June 27, 2003) (non-precedential) (SWISS ARMY); In re

Brink’s Mfg. Co., Serial No. 75/472,290, 2000 TTAB LEXIS 815, *5 (T.T.A.B. Dec. 27, 2000)

(non-precedential) (VAN LADDER); In re Blenheim Grp. USA, Inc., Serial No. 74/565,448,

1999 WL 20924, *4 (T.T.A.B. Jan. 13, 1999) (non-precedential) (PC EXPO).
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After its decision in Gould, the Federal Circuit unambiguously clarified that the Gould

decision “did not purport to modify” the test that the significance of a mark must be evaluated as

a whole. American Fertility, 51 U.S.P.Q.2d at 1836. The Board has followed suit. In

McCormick Del., Inc. v. Williams Foods, Inc., Canc’n No. 28,967, 2001 WL 253633 (T.T.A.B.

Feb. 14, 2001), the Board succinctly articulated that the test for genericness is the same,

regardless of whether the relevant mark can be considered a compound term or a phrase:

[W]e find it immaterial whether BAG’N SEASON is a phrase or a compound
word. Contrary to respondent’s position, the Court in American Fertility did not
articulate two separate tests for genericness depending on whether the mark was a
compound term or a phrase. Rather, the Court made it eminently clear that the
correct legal test is that set forth inMarvin Ginn, requiring evidence of “the genus
of the goods or services at issue” and the understanding by the general public that
the mark refers primarily to “that genus of goods or services,” and that Gould
does not justify a short-cut around this test but, rather, may provide additional
assistance in determining the genericness of compound words only. Whether a
mark is a phrase or a compound word, the inquiry remains the same: is the sum
total of the separate components no less generic than the components themselves,
or does the combination yield something more?

Id. at 5. As discussed below, the evidence of record overwhelmingly shows that the PRETZEL

CRISPS mark, taken as a whole, is not generic for pretzel crackers.

III. The PRETZEL CRISPS Mark is Understood

by the Relevant Public as a Trademark

Evidence of how the relevant purchasing public understands the term PRETZEL CRISPS

can be shown through a variety of sources, including dictionary definitions, references in trade

journals, newspapers, and other publications, and surveys. In re Northland Aluminum Prods.,

Inc., 777 F.2d 1556, 227 U.S.P.Q. (BNA) 961, 963 (Fed. Cir. 1985). Generic use of the term by

Snack Factory or its competitors, or by others in unrelated trademark registrations, may also be

relevant, Nartron Corp. v. STMicroelectronics, Inc., 305 F.3d 397, 406 (6th Cir. 2002), as is

evidence of Snack Factory’s extensive promotion of PRETZEL CRISPS crackers. In re Country

Music Ass’n, 100 U.S.P.Q.2d 1824, 1832 n.5 (T.T.A.B. 2011).
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A. The PRETZEL CRISPS Mark is Used in Reference to Snack Factory’s Products

Princeton Vanguard has presented the Board with voluminous evidence that most in the

media and snack food industry use the term PRETZEL CRISPS exclusively to refer to Snack

Factory’s product. Likewise, Snack Factory’s extensive promotion of the PRETZEL CRISPS

brand has solidified the public’s understanding that PRETZEL CRISPS refers to its pretzel

cracker products. Frito-Lay does not contest that the weight of this fact evidence shows that the

term PRETZEL CRISPS is primarily used as a brand name.

1. The Media Uses PRETZEL CRISPS as a Brand Name

Princeton Vanguard has presented evidence that, since the launch of PRETZEL CRISPS

pretzel crackers, 86% of unsolicited media references clearly use the term PRETZEL CRISPS in

reference to Snack Factory’s products, and the results of a Google search for “pretzel crisps”

reveals that 98 of the top 100 results are indisputable brand references. (5/8/12 Lauzau ¶¶ 4-5,

9.) PRETZEL CRISPS products have appeared on numerous prominent television shows, such

as CBS Early Show, Good Morning America, and NBC’s Today Show, (5/8/12 Wilson ¶ 35) and

major regional and national print publications have also highlighted PRETZEL CRISPS products

and referred to the PRETZEL CRISPS brand name, including The New York Times, The

International Herald Tribune, The Boston Globe, Chicago Tribune, New York Daily News, and

The Philadelphia Inquirer. (5/8/12 Wilson ¶ 36.) The PRETZEL CRISPS brand of crackers has

also been discussed in grocery and snack food trade magazines, (5/8/12 Wilson ¶ 37) and on

internet blogs and websites. (5/8/12 Abbenante ¶ 15.) In 2011 alone, media references to the

PRETZEL CRISPS brand reached more than 124 million people. (5/8/12 Wilson ¶ 38.)

Frito-Lay does not does not dispute this evidence. The best Frito-Lay can muster is to

point to five instances since 2004 in which the media arguably used the term PRETZEL CRISPS

in a generic fashion. (Frito-Lay Br. at 12-13.) Under scrutiny, not even these supposedly
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generic references stand up. For example, Frito-Lay asserts that a Slashfood article that rated

products in a taste test in the “pretzel crisps category” implies that the term PRETZEL CRISPS

is used generically. (Frito-Lay Br. at 12.) An inspection of the Slashfood article reveals that the

category is called “Pretzel Crisps,” and the article reported on a taste test of different flavors of

Snack Factory’s PRETZEL CRISPS pretzel crackers. There are no images or discussion of other

pretzel cracker products. (6/14/12 Madrid Ex. 5.)

Inevitably, a product that introduces a new product category to the market will suffer a

few inappropriate generic uses of its mark. In the early days following Snack Factory’s creation

of the pretzel cracker market, a few commentators improperly used the term PRETZEL CRISPS

to refer to all pretzel crackers. The existence of these limited, improper media references are

insufficient to establish that the mark is generic as a matter of law. The Board has repeatedly

held that “mixed” use of a term in the media – with some brand and some generic uses – does not

render a term generic. See, e.g., Merrill Lynch, 828 F.2d at 1571; ACH Direct, 2006 WL

2646012 at *5-6; Sharadha, 2005 WL 2295189 at*6. In any event, 85% of media references

and 98% of the top rated internet search results is hardly a “mixed” record.

2. The Snack Food Industry Uses PRETZEL CRISPS as a Brand Name

Snack Factory is the exclusive user of the term PRETZEL CRISPS in the pretzel cracker

market. Although other pretzel crackers have come onto the market since the launch of

PRETZEL CRISPS crackers, none currently use the term PRETZEL CRISPS besides Snack

Factory. (5/8/12 Wilson ¶ 43.) The only non-infringing pretzel cracker products that have used

the term PRETZEL CRISPS other than Snack Factory’s PRETZEL CRISPS brand have done so

under a license from Snack Factory.3 Frito-Lay does not dispute these facts. The lack of generic

3 These uses inure to the benefit of the PRETZEL CRISPS mark. See Central Fidelity Banks
Inc. v. First Bankers Corp. of Fla., 225 U.S.P.Q.2d 438, 440 (T.T.A.B. 1984); ACH Direct,
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industry usage is strong evidence that the PRETZEL CRISPS mark is not generic. See Trek

2000, 97 U.S.P.Q.2d at 1114; In re Minnetonka Inc., 3 U.S.P.Q.2d 1711, 1712 (T.T.A.B. 1987).

As is the case with many successful products, the PRETZEL CRISPS brand has suffered

its share of infringements. Like most brand owners, Princeton Vanguard has had to police

against the improper use of its mark, which is a necessary part of maintaining the strength of a

trademark. STK LLC v. Backrack, Inc., Canc’n No. 92049332, 2012 WL 2024459, *17-18

(T.T.A.B. May 21, 2012) (non-precedential); Unique Motorcars v. Carroll Hall Shelby Trust,

Opp’n Nos. 91150352 & 91155242, 2009 WL 722046, *8 (T.T.A.B. Mar. 4, 2009) (non-

precedential). Frito-Lay disparages Princeton Vanguard’s protection of its mark as “well-

publicized belligerent tactics,” without providing support for that statement. (Frito-Lay Br. at

34.) In the few cases where a competitor has attempted to misappropriate the PRETZEL

CRISPS mark, Princeton Vanguard requested that it stop, and each of those disputes has been

resolved consensually, without resorting to litigation, without any payment from Snack Factory,

and without bullying tactics. Hardly belligerent.

The history of the RITZ MUNCHABLES PRETZEL CRISPS product, on which Frito-

Lay places so much reliance, (Frito-Lay Br. at 13, 34) strongly supports Princeton Vanguard’s

position. In March 2010, Kraft began using the term PRETZEL CRISPS when it launched its

own pretzel cracker product as part of its line of Ritz crackers. (5/8/12 Wilson ¶ 46.) After Kraft

introduced that product, Princeton Vanguard objected. Acknowledging Snack Factory’s rights in

the PRETZEL CRISPS trademark, Kraft – which is a sophisticated marketer in the salty snack

category – acknowledged “that Princeton Vanguard owns the Registration” for the term (which

2006 WL 2646012 at *5. See also 15 U.S.C. § 1055 (2010) (“use[] legitimately by related
companies, such use shall inure to the benefit of the . . . applicant for registration, and such
use shall not affect the validity of such mark. . . .”).
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registration evidenced that the mark is not generic),4 agreed to rebrand its product to eliminate

the use of the PRETZEL CRISPS mark, and agreed to take a license to cover all of its use of the

PRETZEL CRISPS mark from its inception through its phase-out. (5/8/12 Wilson ¶ 47, Ex. 21;

9/8/10 Olson Dec. Ex. 10 (Interrogatory No. 9).)

Frito-Lay’s contention that Kraft acknowledged the validity of Princeton Vanguard’s

mark “[p]resumably to avoid litigation” is nothing more than rank speculation. (Frito-Lay Br. at

13.) If Frito-Lay wanted to know whether Kraft realized that it had inadvertently encroached on

existing trademark rights, it could have asked Kraft in a deposition or through discovery. It

chose not to depose Kraft or to introduce any evidence as to Kraft’s intent. In the absence of any

other evidence, all that is before the Board is the settlement agreement. That a marketer as

sophisticated as Kraft (and one which clearly has the financial ability to defend against an

infringement claim) has acknowledged Snack Factory’s exclusive rights to the PRETZEL

CRISPS mark is itself powerful evidence that the mark is not generic. Frito-Lay also misplaces

its reliance on a 2011 letter from Pretzels Inc. to Princeton Vanguard. (Frito-Lay Br. at 12.) In a

single trade show advertisement, Pretzels Inc. stated that its pretzel cracker product belonged in

the “pretzel crisp market.” (6/14/12 Madrid Ex. 9.) Princeton Vanguard immediately objected.

As Frito-Lay notes, Pretzels Inc. response to Princeton Vanguard’s demand letter included the

phrase “generic term ‘pretzel crisps.” (Frito-Lay Br. at 12.) What Frito-Lay does not say is that,

4 The PTO registered the PRETZEL CRISPS mark on the Supplemental Register in May
2005. While it does not create a presumption of validity, the PTO’s acceptance of the
PRETZEL CRISPS application for the Supplemental Register reflects the Examining
Attorney’s determination that the mark is not generic. See Clairol, Inc. v. Roux Distrib. Co.,
280 F.2d 863, 864 (C.C.P.A. 1960) (“The generic name by which a product is known is not
a mark which can be registered on the Supplemental Register under section 23 because such
a name is incapable of distinguishing applicant’s goods from goods of the same name
manufactured or sold by others.”); In re Wm. B. Coleman Co., 93 U.S.P.Q.2d 2019, 2020-21
(T.T.A.B. 2010). Even Frito-Lay appeared to acquiesce in that determination for nearly five
years, during which it launched two pretzel cracker products of its own.
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in that same letter, Pretzels Inc. stated it would stop using the term PRETZEL CRISPS, and go

out of its way to avoid any future use of the term. (6/14/12 Madrid Ex. 9.)

Perhaps most instructive of how the industry uses the term PRETZEL CRISPS is the

third-party testimony of snack food distributers and retailers. Princeton Vanguard has presented

testimony from four independent distributors, each of whom stated that, in the industry, the term

PRETZEL CRISPS is used exclusively to refer to Snack Factory’s PRETZEL CRISPS crackers.

(11/1/10 O’Donnell ¶¶ 5-7; 11/1/10 Plutchok ¶ 5; 11/2/10 D’Agostino ¶ 4; 11/1/10 Finocchio ¶¶

6-7.) Frito-Lay has not offered any evidence to refute this compelling testimony.

Also compelling is that other competitors have used other names to describe their pretzel

cracker products. These generic or descriptive names include pretzel crackers, pretzel flatz,

pretzel thins, pretzel chips, pretzel dippers, and pretzel snacks. (5/8/12 Wilson ¶ 43.) Tellingly,

Frito-Lay did not use the term PRETZEL CRISPS to refer to the two pretzel cracker products it

introduced to the market. (5/8/12 Mellon Ex. 4 (Request Nos. 53-56).) This is not a case where

the industry is left with only one or two generic designations; there are numerous options

available and these options are at least equally, if not more, effective in communicating product

information to prospective purchasers. The primary purpose behind the policy of not permitting

registration of generic terms is to “prevent competitive harm”; given the abundance of other

available names, there is no basis to block registration of the PRETZEL CRISPS mark on the

Principal Register. Trek 2000, 97 U.S.P.Q.2d at 1108; Minnetonka, 3 U.S.P.Q.2d at 1713 (“the

issue of genericism is based in the basic tenet of trademark law that competitors must not be

hampered from the free use of generic terms to name their goods”).
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B. Survey Evidence Supports a Finding that PRETZEL CRISPS is a Trademark

A well-constructed survey is powerful, direct evidence of how the consuming public

understands a term. Frito-Lay and Princeton Vanguard each retained an expert to conduct a

survey regarding the purchasing public’s understanding of the term PRETZEL CRISPS.

Princeton Vanguard retained one of the country’s foremost experts on genericness

surveys, Dr. E. Deborah Jay, to test how the relevant public understands the term PRETZEL

CRISPS. (11/1/12 Jay ¶¶ 1-3, Ex. 1.) See E. Deborah Jay, “Genericness Surveys in Trademark

Disputes: Evolution of Species,” 99 The Trademark Reporter 1118 (Sept.-Oct. 2009). Dr. Jay’s

survey results show conclusively that the public understands PRETZEL CRISPS to be a brand

name. Frito-Lay retained Dr. Alex Simonson to conduct a survey on its behalf. Dr. Simonson’s

survey suffers from serious design flaws that skew its results in favor of Frito-Lay.

Nevertheless, even if it were accepted, the results of Dr. Simonson’s survey show that half of the

relevant respondents view the term PRETZEL CRISPS to be a brand name, which, under

existing Board case law, is sufficient to show that the term PRETZEL CRISPS is not generic.

1. Princeton Vanguard’s Expert

Dr. Jay designed a Teflon-style survey (the “Jay Survey”), modeled on the format used in

the seminal case of E.I. Du Pont de Nemours & Co. v. Yoshida International, Inc., 393 F. Supp.

502, 185 U.S.P.Q. (BNA) 597, 615 (E.D.N.Y. 1975). See J.T. McCarthy, 2 McCarthy on

Trademarks and Unfair Competition (“McCarthy”) § 12.16 (4th ed. 2010). The Teflon-style

survey is the preferred method for determining the primary significance of a mark on the relevant

public. (11/1/12 Jay ¶ 5.) Since the Du Pont case was decided, federal courts and the Board

have continued to modify and refine the Teflon methodology. The Jay Survey complied with the

state-of-the-art formulation of Teflon surveys, as established by the Board, and in conformity

with the standards discussed in the Federal Manual for Complex Litigation, 4th Ed. § 11.493
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(2004), and the Reference Guide on Survey Research, Federal Reference Manual on Scientific

Evidence, 3rd Ed. (2011). (11/1/12 Jay ¶ 7.) See Country Music, 100 U.S.P.Q.2d at 1831-32.

The Jay Survey determined that 60% of the relevant population believe that PRETZEL

CRISPS is a brand name. (11/1/12 Jay ¶ 4.) These survey results exceed the established

benchmark that, if a majority of the relevant consuming public views a term as a brand name, it

cannot be generic. SeeMcCarthy § 12.6 (“majority usage” controls in genericness inquiry);

Country Music, 100 U.S.P.Q.2d at 1832.

Dr. Jay conducted a double-blind phone interview of adults age 18 years or older who

had purchased salty snacks for themselves or someone else in the preceding three months, or

expected to do so within the next three months. (11/1/12 Jay ¶¶ 8, 11.) Of the 500 individuals

who were initially screened, 347 satisfied the initial screening criteria for this universe. (11/1/12

Jay ¶¶ 8, 11.) Respondents were then provided with a paragraph explaining the difference

between brand names and common (generic) names, using the terms TRAIL MIX and WHEAT

CRACKERS as examples of a common name, and CHEX MIX and WHEAT THINS as

examples of a brand name. (11/1/12 Jay ¶ 13.) Respondents were then asked two gate-keeping

questions designed to test their understanding of the common name versus brand name

distinction. Using the terms BAKED TOSTITOS and TORTILLA CHIPS, respondents were

asked if each term is either (a) a brand name, or (b) a common name. (11/1/12 Jay ¶ 14.)

Respondents who did not correctly answer the gate-keeping questions were excluded from the

survey. (11/1/12 Jay ¶ 14.) These gate-keeping questions are critical because they test the

respondent’s understanding of the distinction between a common name and a brand name; if a

respondent does not understand that distinction, it is not appropriate to include that person in the

survey because he or she would be guessing. (11/1/12 Jay ¶ 27.) After ensuring that respondents
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understood the difference between a brand name and a common name, the Jay Survey asked the

remaining respondents the same question for six control terms and the test term, PRETZEL

CRISPS. (11/1/12 Jay ¶ 17.) The Jay Survey used three brand names as control terms –

CHEESE NIPS, FLAVOR TWISTS and SUN CHIPS – and three common or generic names –

ONION RINGS, GOURMET POPCORN, and MACADAMIA NUT. (11/1/12 Jay ¶ 17.)

Over half of survey respondents, 55%, believed the term PRETZEL CRISPS to be a

brand name, whereas only 36% thought PRETZEL CRISPS was a common (generic) name. 9%

of respondents had not heard the term or stated they did not know the answer. (11/1/12 Jay ¶

19.) When Dr. Jay used the prudent, standard practice of excluding respondents who answered

“don’t know,” the percentage of brand name responses increased to 60%. (11/1/12 Jay ¶ 19.)

The veracity of Dr. Jay’s results is supported by the fact that respondents accurately categorized

each of the six control terms. (11/1/12 Jay ¶¶ 20-23.) Based on the survey results, Dr. Jay

determined that the relevant public understands PRETZEL CRISPS to be a brand name and not a

common or generic name. (5/2/12 Jay ¶ 29, Ex. 1 at 16.)

Frito-Lay, primarily through the testimony of Dr. Simonson, asserts that Dr. Jay’s gate-

keeping questions render her survey results unreliable. Frito-Lay’s critique of the Jay Survey

focuses on her use of the terms BAKED TOSTITOS and TORTILLA CHIPS in the gate-keeping

question. (Frito-Lay Br. at 41-42.)5 According to Frito-Lay, the use of terms related to the salty

snack food industry improperly limited the universe of respondents to those familiar with salty

snack products. (Frito-Lay Br. at 41.)

5 Frito-Lay questions the Jay Survey’s use of the term BAKED TOSTITOS instead of
TOSTITOS because “BAKED is not a brand.” (Frito-Lay Br. at 42.) This criticism again
shows Frito-Lay improperly parsing a trademark into parts instead of evaluating it as a
whole. BAKED TOSTITOS is a registered mark owned by Frito-Lay. (11/1/12 Jay ¶ 14.)
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As Frito-Lay concedes, the use of gate-keeping questions and exclusion of incorrect

responses originated in the Du Pont case. (Frito-Lay Br. at 41 & n.12.) Subsequent Board

decisions have repeatedly reaffirmed the need for gate-keeping questions to screen respondents

who cannot accurately distinguish between brand names and common names. Country Music,

100 U.S.P.Q.2d at 1831-32; In re Shuffle Master, Inc., 2011 WL 6780726, *10 (T.T.A.B. Dec. 8,

2011) (non-precedential); Zimmerman v. Nat’l Assoc. of Realtors, 70 U.S.P.Q.2d. 1425, 1435,

n.15 (T.T.A.B. 2004). As Dr. Jay testified, “[a]n accepted refinement in the Teflon methodology

is that genericness surveys now often include control names that are taken from the same product

category as the test name.” (11/1/12 Jay ¶ 30.) By using control terms that are from the salty

snack category, the Jay Survey “enhance[d] the reliability of the results by ensuring that the

respondent is familiar with product names and understands the distinction between a brand name

and common name in the appropriate category.” (11/1/12 Jay ¶ 30.)

Frito-Lay’s critique of the Jay Survey is undermined by the testimony of its second

survey expert, Dr. Ivan Ross. Frito-Lay retained Dr. Ross, an expert with experience conducting

genericness surveys, to rebut Princeton Vanguard’s secondary meaning survey, conducted by

George Mantis (which is addressed in Part V, below). In his deposition, Dr. Ross testified as to

his opinion of a properly constructed Teflon survey to measure genericness. He testified that the

use of gate-keeping questions is a critical part of a Teflon survey, calling their use a “best

practice.” (11/1/12 Jay ¶ 31, Ex. 2 (Ross Dep. 33–34).) In Teflon surveys he has conducted, Dr.

Ross provided a “test question” that respondents have to pass so he “can have some confidence

that they aren’t just guessing or . . . not really connected to the concept that we are trying to

measure . . . .” (11/1/12 Jay ¶ 31, Ex. 2 (Ross Dep. 28).) Dr. Ross explained that case law and

learned articles affirm the importance of gate-keeping questions. (11/1/12 Jay ¶ 31, Ex. 2 (Ross
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Dep. 31).) In his experience, “it became clear that a large number of people didn’t really get it,”

and it became imperative on survey experts to “not permit[] respondents to continue in the

survey if they couldn’t correctly identify an example beyond the example that you gave them in

the introduction.” (11/1/12 Jay ¶ 31, Ex. 2 (Ross Dep. 29–30).) Dr. Ross further testified that

keeping the product category consistent throughout a survey – thus increasing the respondent’s

overall familiarity with the terms at issue – is important in a Teflon survey. In surveys that he

conducts, Dr. Ross uses control names that are “usually” in the same product category as the test

name, and he has conducted surveys where “they are all food names.” (11/1/12 Jay ¶ 31 (Ross

Dep. 43).) As an example, Dr. Ross testified that he would not use “Chevrolet” as a control term

in a survey testing the term PRETZEL CRISPS because, “once you start jumbling the frame of

reference for what the product is, then you are introducing new kinds of noise or variance into

the data.” (11/1/12 Jay ¶ 31 (Ross Dep. 44).) All of Dr. Ross’s comments reinforced the validity

of Dr. Jay’s survey, and undermine the criticisms leveled by Dr. Simonson.

The Jay Survey was designed using industry best practice, as established by her

experience, the case law and Frito-Lay’s own expert, Dr. Ross. The results of the Jay Survey

reliably show that the relevant public understand the term PRETZEL CRISPS to be a brand

name and not a generic name.

2. Frito-Lay’s Expert

Dr. Simonson designed his own survey (the “Simonson Survey”) in an effort to test the

public’s understanding of the term PRETZEL CRISPS. The Simonson Survey departed from the

accepted Teflon format and suffers from serious design flaws that render its results unreliable.

Even ignoring these serious flaws, and using Dr. Simonson’s conceded “prudent” approach to

analyzing the results, the results of the Simonson Survey show that 50% of the relevant public

understands PRETZEL CRISPS to be a brand name.
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A fundamental flaw in the Simonson Survey is that it did not use a gate-keeping question

to test respondents understanding of the difference between a common name and a brand name.

(11/1/12 Jay ¶ 42.) Instead, the Simonson Survey asked respondents, without reference to

control terms: “Do you understand the difference between category names and brand names?”

(11/1/12 Jay ¶ 42.) Respondents who answered “yes” to this question moved on to the remaining

survey questions without actually testing whether they understood the distinction. (11/1/12 Jay ¶

42.) Respondents who answered “no,” “don’t know,” or “not sure” were given the explanation

of brand names and common names again and continued. Of the 250 respondents who qualified

for the Simonson Survey, only two responded “no” to the question as to whether they understood

the difference between brand names and common names. (11/1/12 Jay ¶ 44.)

As discussed above, Princeton Vanguard and Frito-Lay’s expert, Dr. Ross, agree that the

use of gate-keeping questions to specifically test respondents understanding of the difference

between a brand name and a common name is “best practice” for Teflon surveys. That only two

respondents failed Dr. Simonson’s so-called gate-keeping question is inconsistent with Dr.

Ross’s testimony that “a large number of people didn’t really get it” and that it is imperative on

survey experts to “not permit[] respondents to continue in the survey if they couldn’t correctly

identify an example beyond the example that you gave them in the introduction.” (11/1/12 Jay ¶

31, Ex. 2 (Ross Dep. 29–30).)

This conclusion also is supported by Board precedent. The Board has previously found

that the failure to ask a gate-keeping question in a Teflon survey renders the survey results

inherently unreliable. In Zimmerman, a party submitted a purported Teflon survey that did not

test respondent’s understanding of the distinction; instead, the survey asked, “Do you understand

the difference between ‘brand names’ and ‘common names?,’” which is almost exactly the
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question that Dr. Simonson used in his survey. 70 U.S.P.Q.2d at 1435 n.15. Because the

Zimmerman survey failed to use a gate-keeping question, the Board viewed the results as

“flawed”: “The gate-keeping queries deviated from the ‘Teflon’ format in ways that render the

answers meaningless in ensuring understanding on the part of the survey subjects.” Id. at 1435

(emphasis added). One of the concerns acknowledge by the Board was the likelihood of “yea-

saying” by respondents to the question. Id. at n.15.

Responses to the Simonson Survey are equally as meaningless as those in Zimmerman.

Only 2 of the 250 adults who were asked Dr. Simonson’s question indicated that they did not

understand the distinction between a common name and a brand name. (11/1/12 Jay ¶ 44.) This

result is clearly indicative of “yea-saying” by respondents. Dr. Jay testified that in her

experience anywhere from 14% to 50% of respondents fail the gate-keeping questions in a

Teflon survey. (11/1/12 Jay ¶ 44.) Dr. Jay further testified that she has never heard of a

percentage of respondents who did not understand the difference between a brand name and a

common name as low as 1%. (11/1/12 Jay ¶ 44.)

Frito-Lay attempts to avoid this obvious flaw in the Simonson Survey by superficially

stating that the “critique of the gate-keeping approach in Zimmerman . . . was that the survey did

not test the ‘participant’s specific understanding’ of common names and brand names.” (Frito-

Lay Br. at 38.) But that is precisely the flaw in the Simonson Survey. Indeed, the Simonson

Survey used an almost identical question as that in Zimmerman, merely swapping the word

“category” for the word “common.”6 As a result, the 39% of respondents who incorrectly

6 Frito-Lay, relying on the Board decision in Nat’l Pork Board v. Supreme Lobster & Seafood
Co., 96 U.S.P.Q.2d (BNA) 1479, 1491 (T.T.A.B. 2010), asserts that, because a majority of
respondents in the Simonson Survey correctly categorized the control terms as either a brand
name or a common name, any flaws in the survey’s design should be ignored. The survey in
Pork Board was not a Teflon survey; it was designed to measure dilution of a mark. The
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believe I-POD to be a common name, and the 28% who misunderstand GINGER ALE to be a

brand name, were included in the results.

The Simonson Survey suffers several other flaws which served to reduce the number of

respondents who correctly could have categorized the term PRETZEL CRISPS as a brand name:

‚ The universe of respondents was underinclusive because it was restricted to only those
who purchased salty snacks in supermarkets or grocery stores; PRETZEL CRISPS
crackers are widely available in other types of retail locations. (11/1/12 Jay ¶ 46.)

‚ The universe was overinclusive because it required respondents to purchase salty snacks
in the past six months or in the next six months, capturing those who infrequently
purchase salty snacks and have limited familiarity with those brands. (11/1/12 Jay ¶ 47.)

‚ The common name and brand name exemplars and control terms biased the survey
towards finding PRETZEL CRISPS to be a common name. (11/1/12 Jay ¶¶ 49, 51.)
Each term used in the Simonson Survey is an indisputably famous mark that can be easily
categorized, inducing respondents to believe that the term PRETZEL CRISPS must reach
that same level of distinctiveness in order to be a brand name. See Eagle Snacks, Inc. v.
Nabisco Brands, Inc., 625 F. Supp. 571, 582 (D.N.J. 1985).

‚ Respondents were asked to classify each term as (a) a brand name, (b) a category name,
(c) “not sure” or (d) “don’t know.” Presenting two explicit “don’t know” options does
not follow the accepted Teflon methodology and likely inflated the number of “don’t
know” responses for PRETZEL CRISPS. (11/1/12 Jay ¶ 50.)

Even if the Board were to disregard the critical design flaws in the Simonson Survey, the

results still support a finding that PRETZEL CRISPS is viewed by the relevant public as a brand

name. When asked about the term PRETZEL CRISPS, 41% of respondents understood the term

to be a brand name, 41% a category name, and 18% answered either “don’t know” or “not sure.”

(11/1/12 Jay ¶ 24.)7 The percentage of brand name and common name responses are a statistical

tie. Dr. Simonson testified that the “prudent” and “acceptable” way to analyze his survey results

issue with that survey was whether a single term was an appropriate control term, prompting
the Board to comment that, because most respondent’s answered correctly, “the proof is in
the pudding.” Id. The Board’s dicta provides no insight into whether Dr. Simonson
inappropriately excluded gate-keeping questions from his purported Teflon survey.

7 Dr. Simonson did not separately record respondents’ “don’t know” or “not sure” answers.
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is to either split the “don’t know” and “unsure” responses and allocate them equally between the

common name and brand name responses, or disregard those responses and look only at the

results of those respondents who expressed an opinion. (5/8/12 Mellon Ex. 5 (Simonson Dep.

286-88).) Under either of the approaches indicated by Dr. Simonson, 50% of respondents

perceive PRETZEL CRISPS to be a brand name and 50% perceive it to be a category name.

(5/8/12 Mellon Ex. 5 (Simonson Dep. 286-88); 5/8/12 Jay ¶ 25.) Dr. Simonson thus concluded

that it would be appropriate to view his survey as concluding that 50% of respondents understand

“PRETZEL CRISPS” to be a brand name and 50% understand it to be a “category name,” also a

statistical tie. (5/8/12 Mellon Ex. 5 (Simonson Dep. 292-93).) Notably, Frito-Lay never

mentions this part of Dr. Simonson’s testimony in its trial brief.

In In re Callaway Golf Company, 2001 WL 902004 (T.T.A.B. Aug. 9, 2001) (non-

precedential), the Board considered a similar statistical tie in survey results regarding whether

STEELHEAD was generic for golf clubs with steel club heads. Id. at *7. The Applicant

submitted the results of a Teflon survey that showed that, within the margin of error, an equal

number of respondents viewed the term as a brand name and as a common name, thus creating a

“statistical tie.” As a result, the Board noted that “a substantial part (over 48%) of the relevant

purchasing public,” viewed the term as a trademark, not a generic name. Id. The Board

concluded that this evidence established that the mark was not generic. Id. Dr. Simonson

conceded that, to the extent the Board treats a statistical tie as proof that a term is not generic, his

survey results would support the conclusion that the PRETZEL CRISPS mark is not generic.

(5/8/12 Mellon Ex. 5 (Simonson Dep. 293).)

Frito-Lay attempts to distinguish Callaway in two ways. First, Frito-Lay asserts that

Callaway is not applicable because it was an ex parte proceeding with a clear evidence standard,
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as opposed to an inter partes proceeding where the burden of proof is a preponderance of the

evidence. (Frito-Lay Br. at 40.) That may be true, but just as the examining attorney in an ex

parte proceeding carries the burden of proof, so too does Frito-Lay here. A tie does not favor the

party carrying the burden of proof. Second, Frito-Lay contends that Callaway involved a mixed

record, and evidence in addition to the survey results factored into the Board’s decision. As

discussed above, the overwhelming weight of non-survey evidence in this case also shows that

the term PRETZEL CRISPS is not generic.

3. Secondary Meaning Survey

In support of its argument that the PRETZEL CRISPS mark is generic, Frito-Lay cites

the secondary meaning survey conducted by George Mantis. (Frito-Lay Br. at 43.) Mr. Mantis,

though, did not conduct a genericism survey; rather, he conducted a survey to determine whether

the PRETZEL CRISPS mark has acquired secondary meaning. The key question in Mr. Mantis

survey was whether respondents “associate PRETZEL CRISPS with only one company or do

[they] associate PRETZEL CRISPS with more than one company.” (11/2/12 Mantis ¶ 24.)

Although Frito-Lay’s expert Dr. Ross criticizes Mr. Mantis for using the common name/brand

name distinction in the prefatory comments in the survey, he concedes that the most common

design for testing secondary meaning is to ask respondents the very question that Mr. Mantis

used in his survey. (11/2/12 Mantis Ex. 2 (Ross Dep. 96-98, 119).) Frito-Lay cannot rely on the

results of a secondary meaning survey, which evaluates an entirely different measure of the

public’s understanding of a mark, to undermine the clear results of Dr. Jay’s genericism survey.

IV. Frito-Lay Cannot Show That PRETZEL CRISPS Is Generic

Frito-Lay attempts to sidestep the mountain of evidence associating the PRETZEL

CRISPS mark exclusively with Snack Factory’s product by arguing that the mark is generic

because the words “pretzel” and “crisps” each are generic on their own. (5/8/12 Mellon Ex. 6
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(Response No. 1).) Contrary to Frito-Lay’s position, the term PRETZEL CRISPS must be

examined in its entirety. Dial-A-Mattress, 57 U.S.P.Q.2d at 1811; Steelbuilding.com, 75

U.S.P.Q.2d at 1421.

A. PRETZEL CRISPS Is a Phrase, not a Compound Term

Frito-Lay asserts that the PRETZEL CRISPS mark should be examined as a compound

term under the Gould standard. That approach is inappropriate here. In assessing whether a term

is a phrase or a compound word, the Board has held that what matters is not the number of words

in the term, but whether the terms, when placed together, logically form a unit. In re Nat’l

Council for Therapeutic Recreation Certification, Inc., Serial No. 75701344, 2006 TTAB LEXIS

441, *38 (T.T.AB. Sept. 15, 2006) (non-precedential) (CERTIFIED THERAPEUTIC

RECREATION SPECIALIST multiple words joined in a phrase, not a compound). For

example, in Dial-A-Mattress, the Federal Circuit held that the mark 1-888-MATRESS, while a

composite of the terms 888 and MATRESS, is conceptually more like a phrase than a compound.

57 U.S.P.Q.2d at 1810-11. Applying the same reasoning, the Board held in In re Applications

Online LLC, that the mark APPLICATIONSONLINE bears closer conceptual resemblance to a

phrase comprising its constituent words than a compound word. 2011 WL 1495442, *2

(T.T.A.B. Mar. 28, 2011) (non-precedential). The Gould court itself stressed that

SCREENWIPE is a compound term because it “simply joined the two most pertinent and

individually generic terms applicable to its product” and used them “in ordinary grammatical

construction.” Gould, 5 U.S.P.Q.2d at 1112.

By joining the word “pretzel” with the word “crisps” – two words that had not previously

been used in a unified fashion in the cracker category – Princeton Vanguard added new meaning

to the overall term beyond its constituent parts. American Fertility, 51 U.S.P.Q.2d at 1837. The

term PRETZEL CRISPS did not exist in the public lexicon prior to the launch of Snack Factory’s
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PRETZEL CRISPS crackers in 2004. (5/8/12 Lauzau ¶ 8.) At that time, pretzel products were

not made in a thin, cracker form. (5/8/12 Wilson ¶ 9.) The term “crisps,” when used as a noun,

was not applicable to pretzels. Further, “crisps” is not an adjective, but even if one considered

the adjective “crisp,” pretzels would not all be characterized as “crisp” due to the widespread

availability of soft pretzels and pretzel breads. As a result, the term PRETZEL CRISPS required

consumers to think differently about the product than they would about a traditional pretzel.

Frito-Lay relies on four cases for the proposition that the PRETZEL CRISPS mark

should be evaluated as compound term under Gould. (Frito-Lay Br. at 26-27.) As Frito-Lay

concedes, those cases are primarily where the compound term under the Gould standard includes

an adjective that clearly modifies a noun without altering the meaning of the compound as a

whole. In re Michael Weinberger, 2011 WL 1576728, *2 (T.T.A.B. Apr. 14, 2011) (non-

precedential); In re Great Lakes Brewing Co., Serial No. 77464553, *9 (T.T.A.B. Jan. 9, 2012)

(non-precedential). This is unlike the term PRETZEL CRISPS, where PRETZEL and CRISPS,

both used as nouns, do not “immediately and unequivocally” describe the goods at issue. More

importantly, each case on which Frito-Lay relies involved a mark where the combination of

patently generic words adds no meaning, much like, as Frito-Lay notes, “milk chocolate bar.”

As the Federal Circuit explained in Steelbuilding.com, the Gould standard may only apply where

the combined term (screenwipe in Gould) itself denotes the genus of the product (screen wipe).

75 U.S.P.Q.2d at 1423. The Federal Circuit explained that focusing on the words “steel” and

“building” to describe a building made of steel, discounted the “ambiguities and multiple

meanings” of the mark STEELBUILDING. Id. Because pretzels are not crisps or vice-versa,

and the very word crisps can have multiple meanings in reference to snack foods (but not

pretzels), the term PRETZEL CRISPS as a whole imports new meaning to consumers.
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B. PRETZEL CRISPS Is not Generic for Pretzel Crackers

Even if one were to evaluate the PRETZEL CRISPS mark under the Gould standard,

Frito-Lay cannot prove that it is a generic term for pretzel crackers. Frito-Lay contends that each

of “pretzel” and “crisps” is a generic term for pretzel crackers. (Frito-Lay Br. at 31.) In support,

it relies on three arguments. First, Frito-Lay asserts that dictionary definitions of the word

“crisps” imply it is generic for crackers. (Frito-Lay Br. at 35-36.) That is not so. Dictionaries

define “crisp” or “crisps,” when used as a noun, as a potato chip or a baked dessert of fruit with

crumb topping. (5/8/12 Lauzau ¶ 12.) No dictionary lists “crisp” or “crisps” as a synonym for

crackers. (5/8/12 Lauzau ¶ 12.) Furthermore, although the term PRETZEL CRISPS may be

descriptive for a hard pretzel, there is no evidence to support that the term is generic for pretzel

crackers. See In re SEI Mfg., Inc., 2011 WL 6780734, *4-5 (T.T.A.B. Dec. 5, 2011) (non-

precedential) (dictionary definitions and mixed internet usage fail to support a finding of

genericness); In re Alcon Mfg., Ltd., 2005 WL 3175105, *10 (T.T.A.B. Nov. 18, 2005) (non-

precedential) (single dictionary listing, a handful of Nexis excerpts, and no unchallenged use by

competitors insufficient to prove genericness).8 “Pretzel crisps” is not included as an entry in

any dictionary or encyclopedia, except in Wikipedia, which recognizes that PRETZEL CRISPS

is a brand name for Snack Factory’s product. (5/8/12 Lauzau ¶¶ 10-11, 13.)

Second, Frito-Lay asserts that applications to register marks for unrelated products

disclaim the term “crisps.” (Frito-Lay Br. at 16-17.) Frito-Lay has ignored the existence of

numerous trademark registrations for crispy snack foods that contain the word “CRISPS” in the

mark and for which no disclaimer was required, including:

8 Frito-Lay notes that a single dictionary cites “rye crisps” as an example of “something crisp
or brittle.” (Frito-Lay Br. at 16, 37.) That has no bearing on whether “crisps” is generic for
“crackers,” and sheds no light on whether the term PRETZEL CRISPS is a common name
for pretzel crackers.
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‚ CHEDDAR CRISPS, Reg. No. 1217695. (11/16/10 Lauzau Ex. 13.)

‚ BAGEL CRISPS, Reg. No. 1306252. (11/16/10 Lauzau Ex. 14.)

‚ PITA CRISPS, Reg. No. 1562411. (11/16/10 Lauzau Ex. 15.)

‚ HARVEST CRISPS, Reg. No. 1584989. (11/16/10 Lauzau Ex. 16.)

‚ MOZZARELLA CRISPS, Reg. No. 1589133. (11/16/10 Lauzau Ex. 17.)

‚ CORN CRISPS, Reg. No. 2055703. (11/16/10 Lauzau Ex. 18.)

‚ LATKE CRISPS, Supp. Reg. No. 3203199. (11/16/10 Lauzau Ex. 19.)

‚ FLAV-R-CRISPS, Reg. No. 3464315. (11/16/10 Lauzau Ex. 20.)

‚ CONTROLCRISPS, Reg. No. 3655446. (11/16/10 Lauzau Ex. 21.)

Frito-Lay’s evidence of other marks containing the word CRISPS is beside the point. The mark

at issue in these proceedings is PRETZEL CRISPS, and it is the relevant public’s understanding

of that mark, in its totality, that is the most important fact with respect to this motion.

Third, Frito-Lay notes that, for a period of time, certain PRETZEL CRISPS cracker

packages referred to an individual PRETZEL CRISPS cracker as a “crisp.” (Frito-Lay Br. at 30-

31.) As Mr. Wilson testified, those references were a short-hand reference to the PRETZEL

CRISPS product, and were removed to better align all product information with the PRETZEL

CRISPS identity statement: “Thin, Crunchy, Pretzel Crackers.” Snack Factory has never used

the term PRETZREL CRISPS as a generic reference to all pretzel crackers. (6/27/12 Wilson ¶¶

3-5.) Frito-Lay dismisses this evidence as “absurd,” (Frito-Lay Br. at 30-31) but Frito-Lay chose

not depose Mr. Wilson during discovery or at trial in order to test the veracity of his sworn

testimony, and the evidence is thus unrefuted. The most Frito-Lay can muster is indignation in

the face of undisputed evidence. In any event, placed in the context of the entire PRETZEL

CRISPS package, it is clear that the word “CRISP” was used in reference to the PRETZEL

CRISPS inside the package, and not to pretzel crackers generally.
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The Board’s decision inMcCormick is instructive. In McCormick, the respondent argued

that BAG’N SEASON is a compound term that combines the generic words “bag” and “season,”

and that the term had no unique meaning apart from its generic components. 2001 WL 253633

at *4. In support of that argument, respondent cited the following evidence: (1) that the

product’s packaging supported the position that the mark is generic because it described what the

product is and explained how a consumer is to use it – “Cooking Bag & Seasoning Blend;” (2)

dictionary definitions of “bag” and “season;” and (3) advertisements and trademark registrations

for products in the food industry using “’n” and “season.” Id. at *4-5. In response, petitioner,

owner of the mark, argued that the mark was not generic, and in support it cited evidence from

dictionaries, a LexisNexis search and employee declarations that indicate a lack of generic use of

the mark as a complete term. Id. at *4. The Board rejected respondent’s argument that the term

was generic because there was no evidence that the public understood the entire term “BAG’N

SEASON” to be generic. Id. at *5.

Frito-Lay’s assertion that PRETZEL CRISPS must be generic because the words

“pretzel” and “crisps,” when evaluated separately, are generic must fail for the same reason.

Even if those words are generic for some goods, and even if they individually have been found

generic in the context of some other marks, that is irrelevant to the key question here, which is

how the combined term PRETZEL CRISPS is understood by the relevant public. Evidence of

snack food producers’ use of the word “crisps” to describe products that are not pretzel crackers

is irrelevant for the same reason. As inMcCormick, the facts indisputably show that the entire

term PRETZEL CRISPS is a brand name associated with Snack Factory’s product.

V. The PRETZEL CRISPS Mark Has Acquired Secondary Meaning

Princeton Vanguard and its affiliate Snack Factory have established PRETZEL CRISPS

crackers as a leader in the deli cracker market and the preeminent pretzel cracker product. The
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overwhelming evidence shows that the descriptive term PRETZEL CRISPS has acquired

distinctiveness among the relevant purchasing public, including in the form of extensive sales

and market share, advertising and marketing efforts, lack of competitor use, and survey evidence.

The PRETZEL CRISPS brand name has become synonymous in the mind of the public and the

industry with Snack Factory’s PRETZEL CRISPS crackers. Frito-Lay, on the other hand, has

provided no evidence that the term lacks secondary meaning. The facts show conclusively that

PRETZEL CRISPS has acquired secondary meaning.

A. Frito-Lay Cannot Meet its Burden of Showing No Distinctiveness

Frito-Lay, as Opposer, has the initial burden to present prima facie evidence or argument

upon which the Board could conclude that applicant’s mark has not acquired distinctiveness.

Yamaha Int’l Corp. v. Hoshino Gawky Co., 840 F.2d 1572, 6 U.S.P.Q.2d (BNA) 1001, 1003

(Fed. Cir. 1988); Cold War Museum Inc. v. Cold War Air Museum Inc., 586 F.3d 1352, 92

U.S.P.Q.2d (BNA) 1626, 1629 (Fed. Cir. 2009). Frito-Lay has offered no evidence that the mark

lacks distinctiveness and instead relies on its genericness arguments. (5/8/12 Mellon Ex. 7

(Responses No. 3).) At most, Frito-Lay attempts to distinguish the voluminous evidence of

secondary meaning introduced by Princeton Vanguard. Frito-Lay’s failure to offer any evidence

to support a prima facie case is alone sufficient for the Board to conclude that the PRETZEL

CRISPS mark has acquired distinctiveness. In any event, Princeton Vanguard has submitted

voluminous, unrequited evidence in support of a finding of acquired distinctiveness.

B. PRETZEL CRISPS Has Acquired Secondary Meaning

Even if Frito-Lay had made a prima facie case, Princeton Vanguard would still prevail

because it can establish that the PRETZEL CRISPS mark has acquired distinctiveness. Yamaha,

6 U.S.P.Q.2d at 1006; McCarthy § 15:32. Secondary meaning can be shown through a variety of

sources, including “the length of use of the mark, advertising expenditures, sales, survey
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evidence, and affidavits asserting source-indicating recognition.” In re Keen Co., 2012 WL

1424429, *6 (T.T.A.B. Apr. 12, 2012) (non-precedential). Princeton Vanguard has presented

ample evidence that PRETZEL CRISPS has obtained secondary meaning.

1. Pretzel Crisps Sales and Share of the Market are High

Since their launch in 2004, PRETZEL CRISPS crackers have experienced exponential

growth. National retail sales now exceed $100 million annually; since inception, more than half

a billion dollars worth of PRETZEL CRISPS crackers have been sold at retail. (5/8/12 Wilson ¶

15.) Such high volumes of yearly and overall sales support a finding of secondary meaning.

Country Music, 100 U.S.P.Q.2d at 1834 ($92.8 million in revenue supports a finding of

secondary meaning). In addition to the significant sales growth, PRETZEL CRISPS crackers

own a large share of the deli cracker category. As of January 22, 2012, PRETZEL CRISPS

crackers accounted for more than 28% of sales in that category, making it the second largest deli

cracker brand, and that percentage is likely to increase based on the company’s growth rate.

(5/8/12 Abbenante ¶¶ 5, 9.) The popularity and prominence of PRETZEL CRISPS crackers

among deli cracker consumers, and pretzel cracker consumers more specifically, establish that

the product has gained distinctiveness. Frito-Lay does not dispute this evidence.

2. Snack Factory’s Marketing has Reached Millions of Consumers

PRETZEL CRISPS crackers’ impressive sales numbers were supported by an extensive

marketing campaign. Early on, Snack Factory spent significant sums on traditional forms of

advertising to develop the PRETZEL CRISPS brand, including print advertisements,

supermarket circulars, and trade shows. (5/8/12 Wilson ¶¶ 18-24.) In 2007, the company spent

$1,257,439 on such advertisements; it has consistently spent between $1 and $2 million each

year since. (5/8/12 Abbenante ¶ 23.) These figures do not take into account other advertising

expenditures like in-store demos, sampling, promotions, and coupon campaigns. When these
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additional forms of marketing are included, advertising expenditures have reached levels as high

as $15 million a year, and have totaled in excess of $50 million since the product’s launch.

(5/8/12 Wilson ¶¶ 28-29.) Snack Factory’s advertising for its PRETZEL CRISPS brand has

reached millions of consumers. In 2008, for instance, the print advertising alone reached

approximately 145 million people via magazine circulation. (5/8/12 Wilson ¶ 23.) The

PRETZEL CRISPS brand has over 250,000 “likes” on Facebook, and its website has received

hundreds of thousands of visitors. (5/8/12 Abbenante ¶¶ 9, 12.) Frito-Lay does not dispute this

evidence. The amount and extent of Snack Factory’s advertising for its PRETZEL CRISPS

brand is sufficient to establish secondary meaning. Country Music, 100 U.S.P.Q.2d at 1834

(finding acquired distinctiveness when advertising campaign spent $1-3 million annually).

3. Princeton Vanguard’s Use is Exclusive and Continuous

As discussed earlier, no other competitor in the cracker market uses the term PRETZEL

CRISPS. Snack Factory, as the now exclusive licensee of Princeton Vanguard, has continuously

used the term for the last seven-and-a-half years. (5/8/12 Wilson ¶ 12.) This exclusive and

continuous use is further evidence that PRETZEL CRISPS has acquired distinctiveness.

Yamaha, 6 U.S.P.Q.2d at 1010 (secondary meaning shown where applicant had eight years of

substantially exclusive and continuous use plus substantial sales and promotion).

Frito-Lay asserts that Snack Factory’s exclusive use of PRETZEL CRISPS has been

diminished because images of Kraft’s discontinued RITZ MUNCHABLES PRETZEL CRISPS

can be found on the internet, and other of Snack Factory’s past licensees did not reference Snack

Factory prominently enough on their packaging. (Frito-Lay Br. 50-51.) As Kraft used the

PRETZEL CRISPS mark under license, those images inure to Princeton Vanguard’s benefit.

Frito-Lay’s assertions about the prominence of the licensees’ reference to Snack Factory are

highly misleading. For example, as the full label of the SABRA licensed product clearly states
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“Pretzel Crisps® used under license from The Snack Factory, Inc.” (5/8/12 Supp. Mellon Ex. 8.)

In any event, there is no obligation that the licensees disclose the identity of the licensor since the

test is whether the mark refers to a single source, even if anonymous. McCarthy § 15:1.

4. Survey Evidence Shows That PRETZEL CRISPS Has Acquired Secondary

Meaning

Princeton Vanguard hired George Mantis, an expert in survey methodology, to construct

and execute a survey testing whether the name PRETZEL CRISPS, used in conjunction with a

salty snack food product, has acquired secondary meaning (the “Mantis Survey”). (11/2/12

Mantis ¶ 2.) The Mantis Survey found that, out of a total of 400 survey respondents, 155

(38.7%) associated the term PRETZEL CRISPS with only one company. (11/2/12 Mantis ¶ 2.)

Among respondents who had an opinion, 44.7% of respondents associated the term with only

one company. (11/2/12 Mantis ¶ 2.)

Frito-Lay’s primary response is the supposed proposition that “majority rules.” (Frito-

Lay Br. at 47.) According to Frito-Lay, because the Mantis survey results found that less than

50% of respondents associated the term PRETZEL CRISPS with only one company, it shows

that the term has not acquired secondary meaning. (Frito-Lay Br. at 47.) That position is

contrary to the testimony of its own secondary meaning expert, Dr. Ross, who testified that

38.7% (the lowest interpretation of the number of respondents in Mr. Mantis’s survey who

associated PRETZEL CRISPS with one company) is sufficient for a survey to establish

secondary meaning. (11/2/12 Mantis ¶ 24, Ex. 2 (Ross Dep. 239–40).) The Board and numerous

courts have likewise found surveys probative where the results demonstrated that less than 50%

of respondents associated the mark with a single source or with the source at issue. See, e.g., In

re Hershey Chocolate and Confectionary Corp., Serial No. 77809223, 2012 WL 2930639, *6

(T.T.A.B. June 28, 2012) (non-precedential) (42%); In re Carl Walther GmbH, Serial No.
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77096523, 2010 WL 4502071, *3 (T.T.A.B. Oct. 26, 2010) (non-precedential) (33%); Monsieur

Henry Wines, Ltd. v. Duran, 204 U.S.P.Q. 601, 605 (T.T.A.B. 1979) (37%); Winchester Fed.

Save. Bank v. Winchester Bank, Inc., 359 F. Supp. 2d 561, 566 (E.D. Ky. 2004) (35%); Tri-Star

Pictures, Inc. v. Unger, 14 F. Supp. 2d 339, 349 (S.D.N.Y. 1998) (42%); McNeil-PPC, Inc. v.

Granitic, Inc., 919 F. Supp. 198, 202 (E.D.N.C. 1995) (41%).

Frito-Lay retained Dr. Ross to rebut the Mantis Survey. Notably, Dr. Ross did not

conduct a survey despite ample opportunity to do so. Dr. Ross’s rebuttal focuses on two alleged

flaws with the Mantis Survey. First, Dr. Ross stated that the survey design did not comport with

the “standard language” of secondary meaning surveys and instead used some language found in

genericness surveys. (Frito-Lay Br. at 47-48.) But, that criticism fails to acknowledge the

variety of survey methodologies available for measuring secondary meaning. Unlike genericness

or likelihood of confusion surveys, secondary meaning surveys have no standardized format.

(11/2/12 Mantis ¶ 17.) Although the Mantis Survey did use the phrase “common name” in the

prefatory language explaining the principles of secondary meaning, the operative part of the

survey included the key question for secondary meaning surveys: whether the term comes from

one company or more than one company. (11/2/12 Mantis ¶ 16.) Additionally, court and Board

precedent has made clear that utilizing a structure similar to a Teflon survey can be used to

determine secondary meaning. Stuart Specter Designs, Ltd. v. Fender Musical Instruments

Corp. U.S. Music, 2009 WL 1017284, *20 n.46 (T.T.A.B. Mar. 25, 2009) (non-precedential);

Schwan's IP, LLC v. Kraft Pizza Co., 379 F. Supp. 2d 1016, 1024 (D. Minn. 2005); March

Madness Athletic Ass’n, L.L.C. v. Net fire, Inc., 310 F. Supp. 2d 786, 803-804 (N.D. Tex. 2003).

Mr. Mantis has conducted previous surveys using this format. (11/2/12 Mantis ¶ 19.)
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Second, Frito-Lay contends that Mr. Mantis should have subtracted from his results the

23.8% of respondents who incorrectly identified ONION RINGS as emanating from one

company. (Frito-Lay Br. at 47-48.) But, as Mr. Mantis testified, “[i]nternal controls [such as the

onion rings question] are used to asses the meaningfulness of the survey’s data, particularly in

relation to the term being tested; they are not used as a precise measure of ‘noise’ for

subtraction.” (11/2/12 Mantis ¶ 23.) The fact that a respondent may have incorrectly identified

ONION RINGS with one company does not reflect the respondent’s understanding of whether

the term PRETZEL CRISPS comes from one company. (11/2/12 Mantis ¶ 23.) Rather, it may

simply reflect a particular consumer’s experience with the term ONION RINGS. Mr. Mantis

testified that he is not aware of any survey format where the percentages of incorrect internal

control answers are properly subtracted from the percentage of correct answers for the test term.

(11/2/12 Mantis ¶ 24.) Indeed, Dr. Ross testified that he has never subtracted internal controls

from the percentage of correct answers for the test term. (11/2/12 Mantis ¶ 24, Ex. 2 (Ross Dep.

221).) Frito-Lay offers no authority to support Dr. Ross’s critique, and Dr. Ross testified that has

is not aware of any. (11/2/12 Mantis Ex. 2 (Ross Dep. 221).)9

VI. The PRETZEL CRISPS Mark is Capable of Attaining Secondary Meaning.

In the absence of facts to support its position, Frito-Lay falls back on the conclusory

assertion that PRETZEL CRISPS is “so highly descriptive” that it is incapable of acquiring

distinctiveness. (Frito-Lay Br. at 46.) This argument misstates the law on secondary meaning.

McCarthy § 12:22. At most, the owner of a “highly descriptive” mark may be required to offer

9 Frito-Lay attempts to critique the age range used for the Mantis Survey universe, despite
admitting that Dr. Ross withdrew any criticism on these grounds. (Frito-Lay Br. at 48.) In
fact, Dr. Ross testified that the Mantis Survey’s use of an age restriction to focus
respondents on the target consumers for PRETZEL CRISPS products is appropriate.
(11/2/12 Mantis Ex. 2 (Ross Dep. 273–74).)
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additional evidence of secondary meaning. Yamaha, 6 U.S.P.Q.2d at 1008 (“the standard of

proof in an opposition under section 2(f) has always been a preponderance of evidence, although

logically that standard becomes more difficult to meet as the mark’s descriptiveness increases.”).

As detailed above, even if PRETZEL CRISPS were deemed “highly descriptive” (and it should

not be), there is ample evidence that PRETZEL CRISPS has acquired secondary meaning,

especially in light of Frito-Lay’s lack of any evidence to the contrary. Id. at 1583; In re

Steelbuilding.com, Inc., 2008 WL 5256395, *4-5 (T.T.A.B. Dec. 11, 2008) (non-precedential)

(finding acquired distinctiveness from declarations from employees and customers, annual sales,

promotional expenditures, visitor traffic to website, and attention from trade press); In re OMS

Investments, Inc., 2003 WL 169753, *5 (T.T.A.B. Jan. 22, 2003) (non-precedential) (finding

secondary meaning for a highly descriptive mark from amount of sales, percent increase in sales,

market share, advertising expenditures, website hits, and additional advertising/promotions).

CONCLUSION

For foregoing reasons, Opposition No. 91195552 and Cancellation No. 92053001 should

be dismissed in their entirety, and the pending application, Serial No. 76/700,802, should be

granted registration on the Principal Register under section 2(f) of the Lanham Act.

Dated: New York, New York
February 25, 2013

Respectfully submitted,

DEBEVOISE & PLIMPTON LLP

By: /David H. Bernstein/
David H. Bernstein
Jeremy N. Klatell

919 Third Avenue
New York, New York 10022
(212) 909-6696

Attorneys for Registrant and Applicant

Princeton Vanguard, L.L.C.



Appendix A

Trial Testimony

Citation Document Title TTABVUE No.

9/8/10 Olson Declaration of Eric R.
Olson in Support of
Opposer’s Motion for
Summary Judgment

#18 in Opp’n No. 91190246
(redacted)

9/8/10 Forbus Declaration of Pam Forbus
in Support of Opposer’s
Motion for Summary
Judgment

#18 in Opp’n No. 91190246

9/9/10 Ripperda Declaration of Katrina
Ripperda in Support of
Opposer’s Motion for
Summary Judgment

#18 in Opp’n No. 91190246
(Ex. Nos. 1-39)

#19 in Opp’n No. 91190246
(Ex. Nos. 40-63)

11/18/10 Wilson Declaration of Warren
Wilson in Support of
Applicant’s Opposition to
Frito-Lay’s Motion for
Summary Judgment

#25 in Opp’n No. 91190246
(Ex. Nos. 1-21)

#26 in Opp’n No. 91190246
(Ex. Nos. 22-24)

11/16/10 Lauzau Declaration of Christopher
Lauzau in Support of
Applicant’s Opposition to
Frito-Lay’s Motion for
Summary Judgment

#26 in Opp’n No. 91190246
(Ex. No. 1)

#27 in Opp’n No. 91190246
(Ex. Nos. 2-22)
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11/18/10 Jay Declaration of E. Deborah
Jay in Support of
Applicant’s Opposition to
Frito-Lay’s Motion for
Summary Judgment

#27 in Opp’n No. 91190246

11/1/10 O’Donnell Declaration of John
O’Donnell in Support of
Applicant’s Opposition to
Frito-Lay’s Motion for
Summary Judgment

#27 in Opp’n No. 91190246

11/1/10 Plutchok Declaration of Gary
Plutchok in Support of
Applicant’s Opposition to
Frito-Lay’s Motion for
Summary Judgment

#27 in Opp’n No. 91190246

11/2/10 D’Agostino Declaration of Salvatore
D’Agostino in Support of
Applicant’s Opposition to
Frito-Lay’s Motion for
Summary Judgment

#27 in Opp’n No. 91190246

11/1/10 Finnochio Declaration Mark Finocchio
in Support of Applicant’s
Opposition to Frito-Lay’s
Motion for Summary
Judgment

#27 in Opp’n No. 91190246
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12/9/10 Olson Supplemental Declaration
of Eric. R. Olson in Support
of Opposer’s Motion for
Summary Judgment

#29 in Opp’n No. 91190246

5/8/12 Abbenante Declaration of Perry
Abbenante in Support of
Applicant’s Motion for
Summary Judgment

#34 in Opp’n No. 99195552

5/2/12 Jay Declaration of E. Deborah
Jay In Support of
Applicant’s Motion for
Summary Judgment J

#35 in Opp’n No. 99195552

5/8/12 Mellon Declaration of Ryan Scott
Mellon in Support of
Applicant’s Motion for
Summary Judgment

#35 in Opp’n No. 99195552

5/8/12 Lazau Declaration of Christopher
Lauzau in Support of
Applicant’s Motion for
Summary Judgment

#36 in Opp’n No. 99195552

5/8/12 Wilson Declaration of Warren
Wilson in Support of
Applicant’s Motion for
Summary Judgment

#37 in Opp’n No. 99195552

5/8/12 Supp. Abbenante Supplemental Declaration
of Perry Abbenante in
Support of Applicant’s
Motion for Summary
Judgment

Not Available in
TTABVUE
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6/14/12 Madrid Declaration of Paul Madrid
in Support of Opposer’s
Response to Applicant’s
Motion for Summary
Judgment

#46 in Opp’n No. 99195552
(Ex. Nos. 1-21) (redacted)

#47 in Opp’n No. 99195552
(Ex. Nos. 22-31) (redacted)

#49 in Opp’n No. 99195552
(Ex. Nos. 32-35) (redacted)

6/13/12 Simonson Declaration of Alex
Simonson in Support of
Opposer’s Response to
Applicant’s Motion for
Summary Judgment

#49 in Opp’n No. 99195552

6/11/12 Ross Declaration of Ivan Ross #49 in Opp’n No. 99195552

6/27/12 Mantis Declaration of George
Mantis in Support of
Applicant’s Motion for
Summary Judgment

#44 in Opp’n No. 99195552

6/28/12 Mellon Supplemental Declaration
of Ryan Scott Mellon in
Support of Applicant’s
Motion for Summary
Judgment

#44 in Opp’n No. 99195552

6/27/12 Wilson Supplemental Declaration
of Warren Wilson in
Support of Applicant’s
Motion for Summary
Judgment

#44 in Opp’n No. 99195552

10/24/12 Simonson Declaration of Alex
Simonson

#53 in Opp’n No. 99195552
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11/2/12 Mantis Declaration of George
Mantis

#55 in Opp’n No. 99195552

1/11/12 Jay Declaration of E. Deborah
Jay

#56 in Opp’n No. 99195552
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