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DESIGN THINKING

How Innovation + Design Get Done
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DESIGN VALUE INDEX COMPANIES
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A $10,000 investment in our index of diverse outperformed the S&P over a 10-year period
design-centric companies would have yielded encompassing a bull market, a bear market, and
returns 228% greater than the same investment in the current period.
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CHARACTERISTICS OF DESIGN VALUE INDEX COMPANIES

Q Scale of design organization and deployment is an integrated function
and organizational catalyst for change

@ Growth In design-related investments and influence have increased over time

9 Design I1s embedded within the organizational structure

@ Design leadership Is present at senior and divisional levels

@ There is a senior-level commitment to design’s use as a innovation
resource and integrative force for positive change



Presenter
Presentation Notes
A culture of Innovation in a large company is a myth.      -       a sub-culture maybe
 Design is a direct report to the CEO & with a formal department
Design is a board position
Design space is totally different from operations space
It is dangerous outside the box
Most people can’t live with ambiguity or a “what if” lifestyle
Design cannot survive in an operations space and culture







EMPATHY & DESIGN THINKING

@ Customer-centric
® You have to go - you can’t stay In the office and be innovative

® You have to listen to understand, not to respond

4, You have to feel what the customer feels

® chances are you really don’t understand customer research






Presenter
Presentation Notes
It refers to solving problem through an indirect & creative  approach. Lateral thinking is about reasoning that is not immediately obvious  and about ideas that may not be obtainable by using only traditional step-by-step logic. --Wikipedia
Is actually a form of divergent thinking, which is also known as creative thinking.
Lateral thinking is inherent in Design.


LINEAR THINKING VS. LATERAL THINKING

Deductive logic-based decision making
Does not imply lack of logic, it adds empathy to logic

Better tool to develop an established idea
Useful tool for idea generation

Each idea must be right for the solution to be right
(Reductionist)

The right solution is ideas placed in the right context
(Emergent)

Scientific Method

"Traditional scientific method has always been at the very best 20-
20 hindsight. It's good for seeing where you’ve been. It's good for
testing the truth of what you think you know, but it can’t tell you

where you ought to go"
- Professor Robert M. Pirsig, William Mitchell College of Law

Emergence Science
"The arising of novel and coherent structures, patterns
and properties during the process of self-organization

In complex systems"
- Professor Jeff Goldstein, School of Business at Adelphi University


Presenter
Presentation Notes
In The End of Science: Facing the Limits of Science in the Twilight of the Scientific Age (24), John Horgan argued that science was in a sense a victim of its own success: that all the really interesting and soluble problems have already been solved and all that remained was to fill in the boring details. The book hit a nerve, and the storm of controversy that followed has contributed to the “culture wars” that were raging through the 90’s. 
One of the most eloquent responses was given by Robert Laughlin, a Stanford University theorist who shared a Nobel Prize in 1998 for discoveries in condensed-matter physics, and David Pines, a theorist at the University of Illinois and Los Alamos National Laboratory. In an article provocatively entitled “The Theory of Everything,” published in the January 4, 2000 issue of the Proceedings of the National Academy of Sciences, they responded that “Horgan’s book might more properly have been called The End of Reductionism, for it is actually a call to face the truth that in most respects the reductionist ideal has reached its limits as a guiding principle (…) The end of reductionism is, however, not the end of science, or even the end of theoretical physics (…) The central task of theoretical physics in our time is no longer to write down the ultimate equations but rather to catalogue and understand emergent behavior in its many guises, including potentially life itself.” 
the Scientific Methods is giving way to the EMERGENT methods. But the EMERGENT Methods would not have been possible without the SCIENTIFIC Methods. 
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CENSYS®




CENSYS®

Rank order of prioritization of:

® Basic Requirements
® Competitive Requirements
® Customer Delights

® Disruptive Technology Degree of Achicveggig

Customer Satisfaction
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LOOKING BEYOND...

EMPATHY

The ability to
understand and gain

an appreciation for
problems and plights
of individuals and
groups through
ethnographic
research

LATERAL
THINKING

DESIGN &
VISUALIZATION

4 +

Need to introduce
business thinkers
to more
creative principles

STRATEGIC
THINKING

MNeed to introduce
designers to more
traditional business
problems

A way of solving
problems by rejecting
traditional methods,
employing
unorthodox and
seemingly illogical
means

BUSINESS SYSTEMS

DESIGN
ECONOMICS

DESIGN
MANAGEMENT

+

The organization
of the future.
The intersection
which creates value
for innovations that
are profitable,
sustainable and offer
great user
experiences.

Inter-disciplinary
collaboration,
briclging business and
design mind-gap,
is a key skill set of
the future

KEY

COMPETITIVE
ADVANTAGE

The ability to
find differentiated
solutions to evolving
problems..

System / holistic
thinking



PRODUCT DEVELOPMENT



THE PRODUCT DEVELOPMENT PROCESS

RESEARCH + STRATEGY INDUSTRIAL DESIGN USER EXPERIENCE ENGINEERING

PROTOTYPING BRANDING + PACKAGING HUMAN FACTORS + REGULATORY
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THE PRODUCT DEVELOPMENT PROCESS

VALIDATION

RESEARCH + STRATEGY INDUSTRIAL DESIGN USER EXPERIENCE ENGINEERING

PROTOTYPING BRANDING + PACKAGING HUMAN FACTORS + REGULATORY
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TRADEMARKS



WHY OBTAIN A TRADEMARK FOR A DESIGN?

e Patent protection Is finite, and design patents can be difficult to

enforce

e Trademark registrations last indefinitely, so long as owner

continues use of mark

 Allows clients to truly “own” exclusive rights to registrable design

elements

* Reinforces significance of design as “source indicator”

assoclated with brand and goodwill




FRAMEWORK FOR PROTECTING DESIGNS

e A product design (shape or configuration of product) must not be
“functional” in order to be registrable

e [nitlal Test: Inwood v. lves standard
—Is the design “essential to the use or purpose” of the product or does it “affect the
cost or quality” of the product?
e Secondary Test: Morton-Norwich Factors

—1. Is there a utility patent(s) disclosing design’s utilitarian advantages?
2. Does advertising tout the utilitarian advantages of the design?
3. Are there limited alternative designs available?
4. Is the design the result of a comparatively simple or inexpensive method of
manufacture?

e Mark must also possess “secondary meaning” to show recognition
as trademark and source indicator




A NOTE ABOUT PACKAGING

e Easler to obtain trademark registration for product packaging

than product design

* When in doubt, courts classify ambiguous trade dress as a

product design

e Packaging: arrangement of design elements, such as graphics,

layout, color, or color combinations

e Packaging must be “Iinherently distinctive” or have “secondary

meaning” — I.e., prolonged use




FUNCTIONAL: INTERLOCKING CONCRETE BLOCKS

e Concrete block design used for retaining walls

 TTAB held the “cross-shaped protrusions” had

function and were thus not registrable
A utility patent “disclosed” the protrusions

e Advertising: the protrusions “hold|] the units

together”

 Alternative Designs: the protrusions affected
the quality of the goods, limiting available

alternatives




FUNCTIONAL: BLADELESS FAN DESIGN

e Dyson “bladeless” electric fan design held

functional

e Dyson had several utility patents for the

product

 Mark claims the entire product (including

button placement)

 The geometric forms’ simplicity would put

competitors at a disadvantage

 Alternative non-circular designs existed,

but of lower quality




FUNCTIONAL:

 TTAB held stackable tray design

functional, not registrable

e Advertising repeatedly touted utilitarian

advantages:

A. Design is stackable
B. Design saves space

C. Cutout allows for greater visibility
 NB: Advertising functional features can

spell doom for a trademark application!




NOT FUNCTIONAL: "RIDGED” SPORTS HOOP

* “Sports hoop™” with an inner

“undulating surface”

e TTAB holds mark 1s not functional

and entitled to registration

e Ads contained “vague references” to

the ridges’ “massaging effect”

e Other evidence suggested the use
and purpose was exercise, not

massage




NOT FUNCTIONAL:

e Truck cab body design registered for
“entertainment services, namely
performing and competing In motor

sports events In the nature of monster
truck exhibitions”

* TTAB holds design is “Ornamental trade

dress” — I.e., no utility whatsoever

e Design elements to the truck have no
functional utility aside from being

decorative




AVOID THE FUNCTIONALITY PITFALLS!

e Sharpen scope of claimed trademark to nonfunctional design features;

disclaim purely functional elements of design

 Draw consumers’ attention to design features through “look for”

advertising

e Avoid “touting” utilitarian or functional advantages to designs that are

Intended to function as trademarks

e Avoid utility patents that disclose or claim nonfunctional design

features




TRAPS FOR THE UNWARY
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TRAPS FOR THE UNWARY
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"Quilted to create “Stego Wrap vapor barrier is yellow for a “The new bottle design reflects
thousands of places for reason . . . It’s easier for contractors to Pepsi’s playful spirit while providing a
moisture to go" see damaged areas and it draws less grip-able bottom.”
heat on-site.”




IP COUNSEL/DESIGN COLLABORATION

L egal counsel should be involved with marketing and design personnel

as early as possible

e Clearance searches for design / packaging features to determine
registrability

e Assess risk of functionality / non-distinctiveness refusal(s) by PTO

e Discuss advertising and marketing strategy associated with design -- IS

It part of the “brand” or a functional feature that improves quality?

 Ensure patent and trademark strategies are coordinated
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IP OWNERSHIP



IP OWNERSHIP

 Two Major Components
1. Ownership of the Core Invention
2. Ownership of the Broader Inventive Concept, leading to

True Ownership of the Core Invention




OWNERSHIP OF THE INVENTION

e Assignment of the Invention

e Joint Development Agreement/Ownership
e Patent vs Trade Secret Decision

e Utility Patent(s) to Protect Core

e Design Patent(s) to Protect Core

* Where appropriate, consider Trade Dress Protection to

supplement and extend




FOCUS ON DESIGN PATENTS

e High Value In certain contexts.
e See Apple v Samsung
e Protecting non-functional, ornamental designs.

e For example, the shape and arrangement of tiles on the

IPhone, and the shaping of the body of the IPhone

e Often present in absence of functionally patentable material

where no Utllity Patent Is possible.




OWNERSHIP OF INVENTIVE CONCEPT

e Development of a Protective Shield around the Core Invention IP

e Ensures that the Core Invention IP and Related Commercialized Products are

protected from competitive encroachment

e Further protects the Core Invention and enhances “ownership” of the Core

Invention

* Typically Is done, but on an informal ad hoc basis. This approach is generally

guite inefficient and ineffective.

e Best Design Practices: Execute a formal targeted Ideation, within the Design
and Development program and process. See Worrell Design Practice and

Winthrop Labs™ (http://winthrop.com/winthrop labs.aspx)



http://winthrop.com/winthrop_labs.aspx

OWNERSHIP OF INVENTIVE CONCEPT

e Goal: To proactively “hack” or “break” the client’'s own Core IP, framing Ideation

Designers as 3rd party competitors, BEFORE competitors.

e Include client/customer-facing participants as well as engineers and scientists = much

more robust IP.

 Much non-Core IP will result, forming a protective sphere around the Core that blocks
3rd party competitors from encroaching or, at a minimum, forcing consideration of

products that are sub-optimal and, therefore, not competitive.

 Follow-up: Continue to work to plug any potential gaps in the non-Core |IP Protective

Sphere during the Development and Commercialization phases.

e Result: True Ownership of the Commercialized Core Invention as a result of Ownership

of the broader Inventive Concept.
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DISCUSSION TOPICS
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